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Foreword

The new PhonepayPlus Code of Practice i the 12" edition since we began regulating the
premium rate services (PRS) market over twenty years ago i has the same aim as every
one of our previous Codes: to effectively protect consumers and build trust in phone-paid

services.

However, the proposed new Code that this consultation document seeks your views on
marks a significant departure from the regulatory regimes that have preceded it.

The new Code takes as its starting point the outcomes that consumers expect and deserve
when they purchase a service, from transparency in pricing to receiving the goods or service
they expected. Principles based on outcomes for consumers are the guiding force of this
new Code.

However, we believe this new outcomes-based approach will benefit industry as much as it
does consumers.

First, we want to achieve a Code that is as future-proof as it can be, allowing PhonepayPlus
to respond in a flexible and nimble fashion to developments in this fast-changing market. By
setting clear outcomes for consumers and then letting businesses make their own decisions
on how to meet them, we are recognising that prescriptive rules on what can and cannot be
done may act as a barrier to innovation and investment.

This does not mean we are leaving industry without clarity on how regulation will be
enforced. We are working on a suite of Guidance to support the Code, from General
Guidance on issues like due diligence and risk assessment, to Service-Specific Guidance for
particular types of service that will describe the agreed practices for achieving compliance
with the Code. This Guidance can be updated more frequently than the Code and will
therefore ensure that the regulatory regime can stay up-to-date more easily, without the
need for major Code revisions every few years. However, this Guidance will be non-binding
on providers, allowing businesses to take other decisions if they are confident that these will
also meet the stated consumer aims. We have published some early drafts of these
Guidance notes for illustration alongside the draft Code. We will be carrying out a full public
consultation on our Guidance later this year.

Second, we believe an effective Code is one that can pinpoint and prevent harm at key
points in the value chain. As the arrangements between partner businesses delivering
premium rate services both diversify and grow more complex, the responsibility to prevent
consumer harm needs to rest clearly with those businesses who actually provide the
content, and operate and promote the services, rather than technical providers who may not
exercise control on the actual service.

Networks and aggregators will still have a duty to do due diligence on businesses they
contract with but it will be the party that controls the service that will now have explicit
responsibility to comply with the proposed Code and to achieve desirable consumer
outcomes. Not only is this a fairer system, but it makes everyone in the value chain
responsible for compliance with the Code and, ultimately, for preventing consumer harm.

As well as this shift of regulation across the value chain, the other significant innovation to
the regulatory regime is the introduction of a new industry Registration Scheme.

The proposed Scheme will require all networks and providers involved in premium rate
services to register their businesses and services before they can operate in the UK. The
Registration Scheme aims to provide transparency about the businesses involved in the
premium rate services industry, whether information is required by a consumer purchasing a
service or by a business carrying out due diligence on a client it wants to contract with.



As a regulator who has worked with the premium rate services industry for nearly twenty-five
years, PhonepayPlus is acutely aware that good compliance is built on good relationships
with both industry and consumers. We cannot achieve the flexible, fair and proportionate
Code we need without input from both of these stakeholder groups. We have listened to and
learnt from the discussions we have already had with these stakeholders in relation to the
new Code. As we embark on the formal consultation we ask for your continued support and
input.

We particularly ask that those technical providers (called Service Providers in the current
Code and Level 1 providers in the proposed Code) who already know us and work with us,
to help us reach and engage with the providers you work regularly with and who will have
new direct responsibilities under the proposed Code. It is critical that this group of providers
is made aware of the new Code and engages with us on the detail of the changes proposed:
in particular, networks and PRS providers will need to register to be able to enter into
contracts with other registered businesses to deliver premium rate services in the UK
market. If you wish to continue to do business with your current PRS partners, then it is in
your interests to make them aware of this important change to regulation.

As a regulator and as an industry, we have reached a significant juncture for premium rate

services. Since the last Code of Practice was published in 2006 (amended in April 2008), we

have seen rapid changes in the premium rate services market, some of which were reflected

in Ofcombébs 2009 PRS Scope Review. At the forefro
rate services from fixed-line to mobile.

But as we all k now, the story doesnboét end there.

In the last few years we have seen the rise of the smartphone and the explosion of apps.
The market will inevitably continue to change and it is hard to predict exactly what the
innovations will be that will shape the future of premium rate services.

But whatever that future looks like, we are convinced that an industry that builds consumer
confidence is an industry that can adapt and grow with technological innovation.

PhonepayPl usdé job i s t-for-pyrposemhatdelivess toCansimerst hat i s f
and helps industry to achieve the best outcomes for consumers, whatever the future may
hold.

We look forward to your responses.

Sir Alistair Graham
Chairman



1. Executive Summary

1.1 PhonepayPlus (formerly ICSTIS until 2007) has regulated premium rate phone-paid
services since 1986. Whilst Ofcom has had formal responsibility for regulating Premium Rate
Services (PRS) since the introduction of the Communications Act 2003 into law, Ofcom
recognises PhonepayPlus as the organisation that delivers day-to-day regulation by
approving our Code of Practice.

1.2 Our goal as a regulator of PRS is that everyone should be able to use premium rate
phone-paid services with absolute confidence. In pursuit of this goal, we create, and from
time to time update, a Code of Practice that sets appropriate standards for promotion,
operation and content. We continually monitor the effectiveness of our Code and review and
consult on revising it in light of developments. Any new PhonepayPlus Code is approved by
Ofcom following consultation if it meets the legal tests set out in the Communications Act.

Review of the PhonepayPlus Code

1.3 Inreviewing our current Code over the last 18 months, we recognised that the
guickening pace of evolution (both of technology and products) in the premium rate phone-
paid market would require a regulatory regime that could quickly assess the potential risks
and benefits of new technology or services.

1.4 A new Code would need to be easily applied to the increasingly diverse chains of
providers by which PRS are delivered to consumers and allow for a flexible investigation and
enforcement process that facilitates swift identification of, and appropriate action against,
any party involved in consumer harm.

15 Lastly, the new Code should allow the PRS industry to make confident decisions on
how it can invest and innovate in services, by giving a clear framework for consumer
protection. We considered whether a new Code that was more explicit about the outcomes
for consumers rather than setting service specific rules might provide a clearer framework for
regulatory compliance.

1.6 In order to test some of these assumptions and our initial thoughts on the direction of
the new Code, we pre-consulted on many of the key proposals by releasing a New Code
Discussion PaperinJune2 009. The paper6és key proposals were

e A shorter, easier to understand, Code;

e Aless prescriptive Code, based on consumer protection outcomes and supported by
Guidance where appropriate;

e Appropriate responsibility along the delivery chain for PRS;

e Arequirement for all parties involved in PRS to register with PhonepayPlus, and for
services themselves to be registered,;

e A more flexible investigations procedure; and

e Two additional sanctions i a requirement to refund all consumers of a service (where
no consumer could have gained any value from it), and a requirement for a provider
to submit to an independent audit of their compliance.



1.7 Respondents to the Discussion Paper had a variety of comments, which helped us
refine and improve our approach, but were in general agreement with these key proposals.

Of combs Scope Review

1.8 In light of increasing convergence, the wide diversity of services provided and the

growth of premium rate phone payment as a micropayment mechanism, Ofcom published a

consultatonT A" The PRS Sc oipireMaR2009] justvibéfore the publication of
PhonepayPlusd new Code Discussion Paper. This re
harm in the absence of effective regulation, identified a number of key characteristics of

premium rate phone-paid services, considered their potential to give rise to consumer harm,

and invited views on Ofcombds analysi s.

1.9 Recommendations from the Scope Review were published in October 2009, with a
number of comments specific to PhonepayPlus and our regulatory framework. These
recommendations were factored into our consideration as we drafted the new Code for
consultation, alongside the responses we received to the Discussion Paper.

The new Code

1.10 The proposed new Code is now ready for public consultation. The version of the
Code attached at Annex A is divided into five parts and three Annexes:

e PartOnei Scope and Governance;
e Part Two i Outcomes and Rules to deliver consumer protection;
e Part Three i Registration and Responsibility;
e Part Four 1 Investigations, Procedures and Sanctions;
e Part Five i Definitions;
¢ Annex 17 Funding arrangements;
e Annex 271 Code Compliance Panel and Tribunals; and
e Annex 37 Independent Appeals Body.
1.11 Eachindividual part of the Code is addressed in a separate section of this

consultation document (sections 4 to 8), with the Annexes being addressed in a single
section (section 9). Subsequent sections address:

Provisions from the 11" edition of the Code which we propose to withdraw (section
10);

The likely impact of our proposals on 087 services (section 11);

e A summary of the review into PhonepayPlusd f
respect of the new Code (section 12); and

A Regulatory impact assessment (section 13).

1.12 A breakdown of proposals within each section is as follows:



Part One i Scope and Governance

e Governance arrangements (page 20);

e Terminology (pages 20-24, with our proposed new terms for the parties currently
defi ned a srovide® siieveld providers- and fAl nf cromatlieors OP
Level 2 providers - at paragraph 4.27); and

e Guidance (pages 24-29, with our proposals as to how current guidance provided by
PhonepayPlus to support the Code should be updated).

Part Two i Outcomes and Rules to deliver consumer protection

e Application of the Outcomes and Rules (page 31 - our proposal that Part Two will
apply to Level 2 providers, except where a network or Level 1 provider provides any
part of a service which directly impacts on consumers, is set out in paragraphs 5.15 1
5.16);

e Legality - (page 32);

e Transparency and Pricing (pages 32-35);

e Fairness (pages 35-38);

e Privacy (pages 38-40 1 this links to Data Protection at page 57);
e Avoidance of harm (page 40-41); and

e Complaint handling (pages 41-42).

Part Three i Regqistration and Responsibility

e General Responsibilities of all parties (pages 44-48 i including proposals around
ensuring clients handle complaints appropriately; ensuring services are of adequate
technical quality; internal risk Control; and risk assessment and control on clients);

¢ Responsibility to comply with PhonepayPlus directions (page 48);

e Contracts (page 481 including proposals around Due Diligence on clients);
e Registration of provider and services with PhonepayPlus (pages 48-56);

e Requirement to withhold or retain payment (pages 56-57);

o Data Protection (page 57 i this links to Privacy at pages 38-40);

e Responsibilities specific to Network operators, Level 1 providers, or Level 2 providers
(pages 57-58); and

e Prior Permission (pages 58-59).

Part Four i Investigations, Procedures and Sanctions

e General conduct of investigations (pages 60-61);



e Track 1 procedure (pages 61-62 1 this is proposed to replace the Informal procedure
in the 11" edition of the Code);

e Track 2 procedure (pages 62-63 1 this updates the Standard procedure in the 11"
edition of the Code);

e Emergency procedure (pages 63-64);
e Adjudications (page 64);
e Reviews (pages 64-65);

e Sanctions and Refunds (pages 66-67 i including consideration around two proposed
new sanctions);

e Administrative charge (page 67);

e Oral hearings and Appeals (pages 681 linked to Annex 3 of the proposed new Code,
and so section 9 of this document); and

e Publication of Tribunal decisions (page 68).

Part Five i Definitions

¢ Delegation of powers by the PhonepayPlus Board (page 69);
e Reach of the Code (page 69); and

¢ Individual definitions (pages 69-71 1 including proposed definitions for parties within
the delivery chain at paragraphs 8.11-8.13).

Annexes to the Code

1.13 All three proposed Annexes to the new Code are discussed from pages 72-73 of this
document.

Annexes to the Consultation

1.14 A number of supporting documents to this consultation are being published as
annexes to this consultation document. They are:

e Annex AT the draft Code and its annexes;

e Annex B i aschedule showing the differences between the 11" edition of the Code
of Practice and the proposed new Code;

e Annex C1i illustrative draft Guidance notes, including one on due diligence and risk
assessment, along with a list of proposed Guidance for the new Code. We will be
issuing a full public consultation on the Guidance for the new Code later in the year,
ahead of the new Code coming into force;

e AnnexDian executive summary of KPMGO6s review

model; and

o f



e Annex E T the Governance Statement, which will sit alongside the new Code.

Responding to the Consultation

X. We are seeking the views of all stakeholders on the proposals and questions
contained in this paper by no later than Thursday 8 July 2010 (10 weeks from the date of
issue of this document).

X. Where possible, comments should be submitted in writing and sent by e-mail to
mcollins@phonepayplus.org.uk . Copies may also be sent by mail or fax to:

Mark Collins, Head of Industry Affairs, PhonepayPlus Ltd, Clove Building, 4 Maguire Street,
London SE1 2NQ

Tel: 020 7940 7412
Fax: 020 7940 7456

X. If you have any queries about this consultation, please telephone or email Mark
Collins using the above contact details.


mailto:mcollins@phonepayplus.org.uk

2. Background

About PhonepayPlus and the Code of Practice

2.1 Ofcom has formal responsibility for regulating Premium Rate Services (PRS) through
the Communications Act 2003. Under the terms set out in section 121 of the Act, Ofcom has
recognised PhonepayPlus as the organisation that delivers the day-to-day regulation of the

premium rate phone-paid services market by approving the PhonepayPlus Code of Practice.

2.2 PhonepayPlus (formerly ICSTIS until 2007) has regulated premium rate phone-paid
services since 1986. PhonepayPl us uspreriumi s t hat
rate phone-paid services with absolute confidence. In pursuit of this goal, PhonepayPlus

creates a Code of Practice that sets appropriate standards for promotion, content and

operation of all premium rate phone-paid services. In applying these standards,

PhonepayPlus has particular regard to vulnerable people, especially children.

2.3 PhonepayPlus continually monitors the effectiveness of the Code of Practice and, as
the need arises, reviews the Code and makes proposals to Ofcom for producing a revised
version. A draft Code is then developed by PhonepayPlus and consulted on, with Ofcom
giving approval if it decides the Code meets the legal tests set out in the Communications
Act.

24 Following a review of our current Code over the last 18 months, PhonepayPlus is
now ready to consult publicly on proposals for a new Code of Practice. This document sets
out our intended approach and our draft new Code, together with some of the proposed
supporting Guidance, for public consultation.

2.5 This document is available publicly on the PhonepayPlus website. As such, we
welcome comments from all interested parties, including consumers and their representative
bodies, on the document generally or the specific questions set out within. The deadline for
responses to the consultation is 8 July 2010.

2.6 In parallel with this consultation, Ofcom will also be consulting on whether to approve
the Code of Practice. The Ofcom consultation is available on its website at:
http://www.ofcom.org.uk/consult/condocs/ppp/ . Stakeholders should respond to
PhonepayPlus on the content of the Code and Guidance, and to Ofcom on the issues
relating to approval of the Code. PhonepayPlus and Ofcom have committed to share all
responses received to the consultation, unless they are marked as confidential.

Background to the new Code

2.7 Evolving markets and consumer expectations need an evolving regulator and
standards. As new services, billing mechanics and practices emerge, PhonepayPlus has a
duty to assess the risks and benefits they pose. On this basis, we have continually revised
our Code of Practice to address any new risks that were presented by the market at that
time. Historically, this has meant that we will add new rules where necessary to protect
consumers and the reputation of the market, and remove old rules where they become
obsolete.

2.8 The 11" edition of the Code of Practice, the version currently in force, continued in
this vein of assessing the provisions and rules within the 10" edition of the Code against the
risks and possibilities that the premium rate market presented in 2006. However, it was also
structured to facilitate a more proactive approach to regulation. This allowed us to


http://www.ofcom.org.uk/consult/condocs/ppp/

successfull y i ntrodeemtoumpriewyreat; protecto dgenda at
edition of the Code was launched in 2006.

29 In reviewing the 11" edition of the Code and building a new one, we believed it was

right t o bu-énptdprevemt;pr boéelipOoestrategy. To do this,
a more significant departure from the status quo of previous Codes, and increase the scope

we have to regulate flexibly and proactively wherever it is appropriate that we do so. There

were a number of overarching reasons that made this approach compelling:

Developments in regulation

210 The creation of PhonepayPl| us'E 208 detedaoa mpl i anc «
independent adjudication panel that informs PhonepayPlus of any ambiguity or concern, or

general market trends that it becomes aware of, in relation to the Code and how we enforce

it. The CCP has made a number of observations with regard to the next Code. They are:

o0 A significant number of breaches could have been prevented by more robust
due diligence or control on the part of service providers over their clients.
Further research showed a third of all cases in the life of the 11" edition of the
Code up to May 2009 involved information providers who breached the Code
more than once, and almost two-thirds involved service providers who
breached the Code more than once.

0 That some providers have breached the Code on numerous occasions in
similar ways (over a fifth of all cases under the 11" edition of the Code up to
May 2009 contained a breach upheld against an information provider for the
second time or more). When repeated breaches would indicate a generally
slipshod approach to compliance by a provider, the Panel has imposed a bar
on some or all of that prtheyprovidler agiesstos er vi c e
submit to an independent compliance audit and implement its
recommendations. However, a requirement to have such systems in place as
ensure compliance from the start would prevent incidents of repeated harm.

0 That, as value chains grow increasingly complex, it becomes more important
to link companies and/or related individuals to ensure their compliance history
is clear to prospective business partners.

Industry developments

2.11 PRS have traditionally been delivered on fixed line and, more recently, mobile
telecom networks. Mobile now comprises 60% of sales and around 90% of our complaints.
Whilst mobile is dominant at the moment, the market will undoubtedly continue to develop,
for example through platforms such as VolP or red button, or newly-developed secure billing
systems.

2.12 Each method of premium rate phone-paid delivery, whether new or established,
carries with it a different delivery chain, with different roles for individual businesses within
that chain (this range is set out in more detail on pages 21-22 of this document). This, in
turn, required us to consider where regulation and responsibility was most appropriately
targeted.

1_The Code Compliance Panel is an independent body, made up of legally qualified and lay members, to whom
PhonepayPlus delegates the function of adjudicating on whether PRS providers are in breach of the Code. This
adjudication process takes place at fortnightly Tribunals i a Tribunal being made up of three members of the
CCP, at least one of which will be legally qualified and chair the Tribunal in question.

10



2.13 In addition, the feedback we had from the industry, and other stakeholders, across

the life of the 11™ edition of the Code was that it could be more clearly and simply

expressed, with a less prescriptive set of rules that are more easily adapted to new services

or billing mechanics. There was also a view that some rules were rarely breached and too

tied to promotional mechanics, which is supported in part by our analysis of all investigations

heard by PhonepayPlusdé Code Complianée Panel ( CC

a) Five individual provisions of the Code make up 50% of all the breaches that the
CCP has upheld. The five provisions are 5.4.1a (Fairness), 5.8 (Contact
information), 5.7.1 and 5.7.2 (Pricing information), and 5.2 (Legality, especially as
it relates to the Privacy and Electronic Communications Regulations around
unsolicited promotional material);

b) Adding the next five most frequently used provisions raises this percentage to
approximately 67% of all breaches;

c) Approximately 67% of provisions in the 11" Code that could be raised as
breaches have never been raised/successfully upheld.

2.14 Itis becoming clear that PRS providers are placing a greater focus on engaging with
PhonepayPlus at an early stage in order to ensure that their services are compliant with the

Code and thereby prevent consumer harm. As part of our service, PhonepayPlus provides

free compliance advice on any aspect of a premium rate phone-paid service before it is

made accessible to consumers. This could be advice about promotional material, operation

of the service, the systems used to bill consumers,oramor e gener al Adi agnost.
service as a whole.

215 In 2008, PhonepayPlusd6 Compliance Advice teal
requests for advice by either phone or email. In 2009, this total rose to 4,778 requests, an

increase of 70% when the totals for the two years are compared. However, requests for

compliance advice spiked significantly from May 2009 until the end of the year, and when

the May to December totals for 2008 and 2009 are compared, the increase in requests for

compliance advice becomes 125%.

2.16 The increase in requests during the later part of 2009 can be explained in part by the

extension of our remit to cover 087 services in August®, with a commensurate rise in

requests for information on the part of 087 providerstowhom PhonepayPl usdé regul ¢
new. However, requests from 087 providers do not by themselves account for the whole of

the increase.

2.17 We believe that this increase in the trend of requests for compliance advice is also
due to a rising number of industry participants who wish to prevent consumer harm, and in
doing so, build consumer trust in their services and avoid breaching the Code. This could be
for various reasons, for example some participants may be aware of the increasingly high
sanctions which have been issued over the past year and so consider it more important to
comply than before, but in building our new Code, we believe it is right to ensure that,
wherever possible, the Code encourages and facilitates a proactive approach by participants
in the premium rate phone-paid industry.

2 This updates the statistics published in our Discussion Paper on the new Code, published in June 2009,

which carried out the same analysis up until the end of May 2009.
3 From 1 August 2009, services operating on the 0871/ 2/ 3
regulatory regime.
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Developments in consumer engagement

218 PhonepayPl usd most i mportant objectpade i s to
services with confidence. We feel that appropriate protection builds consumer trust and

confidence in new and innovative phone-paid services, and so should contribute to market

growth.

2.19 Research we have previously conducted shows that at least 41% of adults had used
phone-paid services in 2009. Whilst this figure may be slightly lower than the estimated 48%
in 2008, it conceals a significant number of first-time users responding to initiatives by Comic
Relief and Children in Need to facilitate donation to charity by text. Despite this, our research
indicates that the highest regular usage occurs among consumers on lower incomes, and in
particular children from lower income families. Not only do these consumers suffer most
financial harm from any wrongdoing, our research suggested they are also the least likely to
be aware of their rights, or the existence of a regulator.

2.20 We believe the new Code will make it easier for PhonepayPlus and other parties,
including the industry itself, to communicate our principles and aims to consumers, which in
turn will make them more aware of the standards they should expect of premium rate phone-
paid services and their rights when something goes wrong.

The current economic climate

2.21 The current climate highlights that a recession may tempt some businesses to take
more risks in attempt to drive up turnover. One such risk in the phone-paid market is that
some billing platforms facilitate the charging of consumers without their permission. This is
exacerbated as the consumer does not have an automatic right of return on products they
purchase using PRS.

2.22 Itis important we guard against this kind of behaviour and punish it. However, our
overriding approach in developing the new Code is to create a flexible, future-proof and
enabling regulatory regime, built on sound and tested consumer protection principles. The
new Code will need to see us through and beyond the current period of recession to meet
the challenges of a rapidly developing market.

Recommendations from the Ofcom Scope Review

2.23 Inlight of increasing convergence, the wide diversity of services provided and the

growth of premium rate phone payment as a micro-payment mechanism, Ofcom published a

consultatoniT A The PRS Sc oipireMaRr2009i Thiswéview discussed the risk of

consumer harm in the absence of effective regulation, identified a number of key

characteristics of premium rate phone-paid services, considered their potential to give rise to
consumer harm, and invited views on Ofcombés anal

224 The Scope Review was hel pful i n aperomthé ng Phon:«
new Code and our review of the 11" edition of the Code of Practice in general.

2.25 The final recommendations of this review were published in October 2009, and were
grouped around three themes:

¢ Facilitating consumers to make informed decisions;
o Facilitating effective consumer redress;

12



e Empowering suppliers to act responsibly.
2.26 Recommendations specific to PhonepayPlus were as follows:

¢ PhonepayPlus should consult on strengthening its existing guidance on maobile
pricing in advertising(inany medi a) in | ine with Ofcomb6s ar
programmes;

e PhonepayPlus should expand its Number Checker* to better assist consumers
needing to identify the provider responsible for a particular service;

¢ PhonepayPlus should consider introducing complaints handling obligations as part of
the drafting of its new Code of Practice; and

¢ PhonepayPlus should introduce a mandatory registration scheme for both service
and information providers.

2.27 We considered these recommendations, alongside the feedback we received to our
Discussion Paper, and our conclusions and proposals emerging from the Scope Review are
reflected through the remainder of this document. Broadly speaking, the new Code will place
a greater onus on providers throughout the delivery chain to provide, and update,
information about themselves and their services.

2.28 Relevant information will be made publicly accessible by PhonepayPlus, in order that
consumers are able to more quickly identify a provider in the event of a complaint and that
providers can make an initial assessment of another registered party when considering
whether to do business with them.

2.29 The new Code will also place a greater responsibility on providers through the
delivery chain to handle complaints, and take any action required for redress, quickly,
transparently and fairly.

4 . . . . . .
Number Checker is a free service for consumers to check premium rate numbers to identify the relevant service
provider.

13



3. PhonepayPlusdé initial proposals and

3.1 We issued a New Code Discussion Paper for public comment in June 2009°. It was
not intended to set out the full detail of the new Code, but was rather an indication of the
direction we wished to take when we began the actual drafting process and an invitation for
all with an interest in the industry to engage in our policy development.

3.2 The Discussion Paper put forward a number of key proposals as to how the new
Code could improve on the current edition and enable PhonepayPlus to better deal with the
evolving market. Feedback from those stakeholders who responded to the Discussion Paper
was generally supportive and highlighted a number of issues that have informed subsequent
policy, both in relation to the new Code and our interpretation and enforcement of the 11™
edition of the Code.

3.3 More specific feedback from those who responded to the Discussion Paper will be

addressed, at the relevant area of the new Code to which it pertains, later on in this

document. However, some feedback was common to the majority of respondents, and it is
included below along with a summary aséls. each of t

A shorter, simpler to understand Code

3.4 The Discussion Paper acknowledged that many industry stakeholders, especially
smaller providers and new entrants to the market, desired a Code that would be as easy to
understand and reference as possible. Whilst providers want to be compliant with the Code,
and recognise the benefits that consumer trust brings to market growth, these same
providers would like to be as efficient as possible in the time they spend understanding and
interpreting the Code.

3.5 Of course, a shorter, simpler Code brings with it the risk that readers may not gain as
comprehensive an understanding of how the Code will be applied and interpreted i
something which many of those who responded to the Discussion Paper, or less formally in
discussion, highlighted. To this end, PhonepayPlus has recognised that a Code focused on
outcomes would need to be supported by appropriate guidance, which again needs to be
made easily accessible for the industry and other interested parties. We return to this point
on pages 24-29.

A Code based around outcomes to deliver consumer protection

3.6 It was proposed that the core of the new Code would be a set of outcomes that, if
delivered, would create a robust framework of consumer protection for phone-paid services.
These outcomes would be supported by specific rules (and as much guidance) as
necessary, but would represent a move away from prescriptive rules, especially around
individual service types, wherever possible.

3.7 In the event of a breach of the Code, providers would need to demonstrate how their
actions had been designed to comply with the Code. The final list of proposed outcomes,
and the rules to support them, will be addressed in greater detail later in this document, but
the outcomes that the Discussion Paper proposed were as follows:

e Legality
e Transparency

5 A link to this document, which is available on the PhonepayPlus website, can be accessed here:
http://www.phonepayplus.org.uk/upload/Code12-GreenPaper-FINALv2-June2009.pdf

14
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e Fairness

e Appropriateness (the final proposal has re-titled this as 'Avoidance of harm?)

e Technical quality (this has since been removed as an Outcome, and placed in Part
Three of the Code as a General responsibility)

e Privacy

e Complaint handling

3.8 Responses from industry and other stakeholders, and other regulators who shared

the benefit of their experiences, highlighted that this approach to the Code will give greater

certainty to providers, whilst introducing a greater degree of flexibility as to how and when
PhonepayPlusd expectations and standards are cha

3.9 Whilst an outcomes-based approach will undoubtedly necessitate some debate in the
first year of operation as a degree of precedent is established, we believe that ultimately this
will assist in giving clarity on the expectations consumers have of PRS services.

310 The Discussion Paperods proposal of a higher
handling was generally welcomed, with much of the industry clearly eager to deal with
complaints to a consumerébés satisfaction before t
regulator. Some sectors of the delivery chain were worried that a formal requirement would

impose an unreasonable burden on them, and we will address this in more detail later on in

the document. See pages 41-42.

Appropriate responsibility along the delivery chain

3.11 Inrecognition of the changing market, the resulting growth in the number of different
possible delivery chains, and the roles of individual providers within them, the Discussion
Paper proposed a rethink of where responsibility for meeting the expected standards of
premium rate phone-paid services should lie.

3.12 Under the proposals, information providers would carry the principal responsibility for
the promotion, operation, content and delivery of their service. However, service providers,
and to an extent network operators, would assume a responsibility to perform effective due
diligence on any party with which they directly contracted. This would include an appropriate
degree of risk assessment and control throughout the life of that contract. Pages 44-48 set
out these issues in more detalil.

3.13 The Discussion Paper recognised that effective due diligence would need to be
clearly defined for those expected to perform it, and such definition would also be vital if
PhonepayPlus was to effectively enforce against anyone who did not meet the expected
standard.

3.14 Respondents to the Discussion Paper, and stakeholders in general, stated a
common view that responsibility for any aspect of a premium rate phone-paid service should
extend only as far down the delivery chain as the last party who controls the whole range of
aspects of the provision of a phone-paid service (i.e. they co-ordinate promotion, operation
and content).

3.15 PhonepayPlus agrees with this view and the reasoning behind it. Restricting
responsibility to those in a delivery chain who wholly control phone-paid services would,
amongst other benefits, avoid costly and time-consuming attempts to track down, for
example, affiliate marketers to whom web-based promotions have been subcontracted, and
hold them responsible for misleading material.
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Requirement to reqister with PhonepayPlus for all parties in the delivery chain

3.16 The Discussion Paper set out proposals for two distinct types of registration as
follows:

¢ Requirement to register for all parties in the delivery chain;
¢ Requirement to register details of premium rate services for use on the
PhonepayPlus Number Checker.

3.17 These two proposals, and the general reaction to them by respondents, can be
summarised as follows:

Requirement for all parties in the delivery chain to register

3.18 The Discussion Paper set out proposals for all parties, who are defined by
PhonepayPlus as being part of the premium rate delivery chain, to register with
PhonepayPlus. The Paper also set out the intent to place information provided by registrants
on a central database. This information would, subject to varying degrees of restriction in
order to ensure commercial confidentiality, be accessible to the public, others who had
registered, and to PhonepayPlus.

3.19 The Discussion Paper also proposed that PhonepayPlus could link each registration

to other information about that registrant, such as their breach history, any links that a

companydés directors or key staff had previously
circumstances in which a business or individual has an outstanding debt to PhonepayPlus.

This would not only allow providers an initial oversight of any entity with whom they are
considering contracting, but also assist to make
procedures more efficient.

3.20 Registration of all parties within the value chain was regarded as a good thing by all
respondents, and a significant number suggested it was essential for the proposed approach
within the new Code to work. However, some expressed concerns about the amount and
granularity of information that would be available to other registrants, a concern which we
share if such information was commercially sensitive. See pages 48-56.

Requirement to register service details for use on the Number Checker

3.21 Currently, the Number Checker, accessible on the PhonepayPlus website, allows
consumers to gain information quickly about a service, and the name of the provider, by
entering a premium rate number or shortcode into it. At present, information is given by
providers on a voluntary basis, and whilst the majority of numbers are covered, there are still
instances where the Number Checker cannot provide consumers with any information.

3.22 The Discussion Paper emphasised the need for consumers to gain information about
a service as quickly as possible, so that they can seek redress quickly and easily from the
provider concerned, and highlighted that this is not currently happening in all cases. As such,
the Discussion Paper proposed that a requirement on all providers to supply and update
information about all their services, which could then be used to populate the Number
Checker, would further empower consumers and other parties involved in enforcement. This
approach would also allow PhonepayPlus to more rapidly identify the provider of a service.

3.23 The idea of a mandatory requirement to provide service information to the Number
Checker was also largely welcomed, although some providers did worry that they would lose
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sight of enquiries against services provided by their clients. PhonepayPlus does not consider
this a difficult issue to resolve, and will address it later in the document.

3.24 Since the Ofcom Scope Review recommended a database with the broad
characteristics that were set out in the Discussion Paper, we have explored a range of
options for provision of a database. Such a database will be able to accept, retain and
present information concerning both registration of parties in the value chain, and
registration of service details. The primary purpose of this database will be to minimise
consumer harm by providing a starting point for due diligence checks by networks or
providers on prospective clients, rather than to be an integral part of the investigations and
adjudications process.

3.25 Work on a Registration Scheme is now being taken forward as a separate project by
PhonepayPlus, and we have set out some issues for consultation later in this document. We
have also recently issued an interim update on progress with developing the Registration
Scheme, which can be found on the PhonepayPlus website at:
http://www.phonepayplus.org.uk/upload/InterimRegistrationSchemeUpdate2010.pdf.

A more flexible Prior Permission regime

3.26 The Discussion Paper explored the variations between individual Prior Permission
regimes, and concluded that some regimes i for example, Broadcast PRS i required the
provider to demonstrate that they could put in place new technology or processes in order to
satisfy the conditions of the Prior Permission certificate. Other permissions, however
important to mitigate risk, required no new development on the part of the provider, merely a
binding commitment to adapt existing technology or systems in order to comply with the
conditions of their permission.

3.27 As aresult, the Discussion Paper proposed a more efficient Prior Permission regime,
with only those regimes requiring advance proof of ability to comply or high-risk services
needing approval from the Code Compliance Panel. Lower-risk regimes would be granted by
the PhonepayPlus Executive, subject to a commitment on the part of the applicant to abide
by the conditions. If any applicant was subsequently proven to have broken the conditions,
they would still have their licence removed, possibly immediately. See page 58-59.

Extensi on-dafyot el @3®n revenue payment

3.28 The Discussion Paper explored options for ensuring PhonepayPlus has adequate
time to investigate consumer complaints before the provider responsible has received its
share of the revenue, and can then Adisappear o i

329 Whil st -dtahyed w3ud e currently prevents networks
service providers for 30 days after the transaction is complete, it does not prevent service

providers from paying to their clients in advance of the payment from the networks. This can

undermine the principle of the 30-day rule, by allowing money to move through the value

chain when consumer harm may have occurred. This has also caused a number of problems

in terms of recovering fines, especially given that the number of information providers who

operate outside the UK or EU has significantly increased in the mobile sector of the market

since the introduction of the 11" edition of the Code.

3.30 This issue, and the conclusions PhonepayPlus has reached, are examined in more

detail later in this document (see pages 56-57) but, in summary, the option of extending the
30-day rule along the entire delivery chain was the one most welcomed by respondents.
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A more flexible investigations procedure

3.31 The Discussion Paper proposed that, if responsibility was to extend through the value

chain, with different parties taking on different responsibilities for the most part, then
PhonepayPlusd investigations procedure should be
against more than one party in the delivery chain in respect of the different roles they may

have played (whether intentionally or through negligence) in the same case of consumer

harm.

332 Whil st the Discussion Paper concluded that t|
investigation procedures should largely stay the same, it proposed replacing the current

Al nf or mal 0 pr o ebasddiactien plan te ractifyaa minorreach, to which a
provider must commit, and prove they have delivered upon.

3.33 By accepting the breach and delivering the action plan, the provider would avoid a
case going to the Code Compliance Panel or publication of the breach (though a copy of the
action plan would still be kept on record), but failure to prove they had met the action plan by
the set date would result in a more serious breach, investigated under the Standard
procedure.

3.34 Stakeholders generally welcomed a more flexible investigations procedure, in that it
would enable regulation to be targeted at those directly responsible for consumer harm.
However, we did not receive a significant level of feedback from information providers, who
would inevitably be the target for much of our enforcement under our proposals for the new
Code.

3.35 Respondents generally cautioned against using any facility to raise breaches against

more than one party for the same case of consume
delivery chain for every infraction. PhonepayPlus is happy to confirm this is not our intention,

but that this facility would be used where we believe that a provider has failed to adequately

assess and control the risk posed by their subcontracted client.

Additional sanctions

3.36 The Discussion Paper concluded that the sanctions that the 11™ edition of the Code

put at PhonepayPlusdé disposal had worked well an
also looked to build on the existing suite of sanctions by exploring options for sanctions that

would further disincentivise consumer harm and address systematic failings by any business

or individual.

3.37 Two additional sanctions were therefore suggested:

e arequirement to provide automatic refunds to all consumers (as opposed to just
those who had complained to PhonepayPlus); and

e a requirement to undertake and i mplement a ¢
expense) by a third party of PhonepayPl usd cl

3.38 Some issues were raised with the two new sanctions we proposed. Some
respondents urged us to consider the technical difficulties behind providing automatic
refunds to those callers whose number is routinely withheld when they make a call. We will
consider this matter in greater detail later in the document.
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3.39 Respondents generally welcomed the concept behind an enforced compliance audit,
but cautioned that PhonepayPlus should also set an end date, in order to prevent an
independent auditor from unnecessarily prolonging an audit in order to inflate their charges.

3.40 The version of the Code that we present here for consultation (attached at Annex A)
takes account of all the feedback we received to the Discussion Paper. As a result of this
consideration, the following sections of this consultation each address an individual part of
the proposed new Code:

Scope and Governance

Outcomes to deliver consumer protection
Registration and responsibility
Investigations and sanctions

Definitions
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The new PhonepayPlus Code of Practice

4. Part One 1 Scope and Governance

4.1 Despite the departure from the status quo that this Code represents, we believe it is
still necessary to have an introductory section
and that references Governance arrangements.

4.2 Indeed, given the changes that this Code will make in terms of regulation, and how
responsibility for it is applied, we consider it vital that an introductory section provides a clear
explanation of the fundamental changes we have introduced.

4.3  As such, this section contains the following:

A reference to Governance arrangements

A reference to PhonepayPlus6é independence
Confidentiality arrangements

Geographic reach of the Code

Providers to whom the Code applies

Types of Guidance and advice issued by PhonepayPlus and the status of them

4.4 Stakeholders should note the following in relation to the above list:

Governance arrangements

4.5 Governance arrangements are referenced in the new Code, but our proposal is that
they no longer form part of it. Instead, we propose that such arrangements will form part of a
separate document that will be permanently available on the PhonepayPlus website. The
draft Governance Statement for the new Code is published in tandem with this consultation
for comment.

4.6 Whilst we feel it is necessary, and wholly appropriate, to make reference to the fact
that Ofcom is required to approve our Code under Section 121 of the Communications Act
2003, and that PhonepayPlus must have an independent Board and Code Compliance
Panel (CCP), we do not believe it is necessary to codify exactly how many members the
Board and CCP will have, or the exact approach they will take to strategy or treatment of
risk. Instead, it is our intention to publish such matters in the separate Governance
Statement. The reason for adopting this more flexible approach is that such a statement will
then be alterable without the need to alter the Code, thereby helping to ensure the aim of
extending the life of our Code of Practice.

Q17 Do you agree with the proposals around how Governance arrangements are
taken forward? If not, why not?

Terminology

4.7 The new Code Discussion Paper invited comments around whether the current
delivery chain terminologyii . e. A Net wor k Operator o, iService P
Pro v i d evasdtill appropriate given the changes to the phone-paid market over the life of
thell™edi ti on of the Code. PhonepayPlus did not pr
Operatoro, but the Discussion Papersdid propose

4.8 The response to the Discussion Papero6s quest.
inconclusive. Some respondents expressed support for the terms PhonepayPlus had
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suggested (fAiService Enablerd and AContent Provid
terminology such as ATechnical Providero and fAMercha
not overwhelming from respondents for any one set of terms.

4.9 The suggested revisions to the existing terms and definitions, whilst clearly supported
by some industry stakeholders, do not take account of the phone-paid delivery chain as
defined in the Communications Act 1 i.e. that networks are distinct from other providers in
the value chain and, as such, mobile aggregators could not have the same status as the
mobile networks with whom they contract.

4.10 In addition, whilst descriptive terminology may be appropriate for some parts of the
current market, there is no guarantee that the value chain will not evolve again in the future.
A significant number of Discussion Paper respondents provided the viewpoint that the actual
terms were of little importance. What was important was that PhonepayPlus was able to
apply more than one term to a provider where it played more than one role in the value
chain.

4,11 The Discussion Paper made a broad reference to the different types of delivery chain
that exist in the premium rate phone-paid market. However, it only presented two generic
types of chain, namely voice-based and text/download-based. On the basis of the responses
we received around this issue, we have examined the different types of delivery chain in
more detail.

4.12 The six different business models set out below are not intended to be a
comprehensive listing of every delivery chain in existence, but rather an illustration of how
networks and providers relate to each other in some of the known value chains in the sector.
They are intended to illustrate the different roles, or different types of expertise, that the
same entity could potentially have across various different delivery chains. It is quite likely
that, rather than one model replacing the others, they will co-exist for some time. In turn, this
illustrates the difficulty involved in arriving at appropriate terminology to replace the terms
AfService Pmownifdematamwmad Providero.

1) ATr adi t-based(aHeré an\09 riummber is dialled)

Originating Terminating Service

Consumer Network Network Provider

4.13 The consumer makes a call on his/her landline through his/her billing network (e.qg.
BT, Virgin, Kingston, etc., or any of the Mobile Networks). This is then relayed through a
terminating network to the Service Provider, who is also the Information Provider in this
instance. As with all subsequent delivery chains, the process is then repeated in reverse in
order to provide the service to the consumer and charge him/her.

2) i Mo b i-based (wheomeia woice shortcode is dialled)

Mobile Service

Consumer Network Provider

4.14 The consumer makes a call on his/her mobile. In this case, the Mobile Network acts
as both the originating and terminating network. The Service Provider still acts additionally
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as the Information Provider in terms of our current Code definitions. Whilst this model does
exist in the market, its use is still relatively limited.

3) i Re s e |-Hased (wher¥ ani0¢ rmimber is dialled)

SR
Originating
Network

Terminating
Network

Service
Provider
(reseller)

Information

Provider
Consumer

~—

Mobile
Network

—

4.15 The consumer makes a call on either his/her landline or his/her mobile. Depending
on which, the call is relayed through the network(s) onto a reseller, who then relays the call
onto the Information Provider who actually supplies the content of the service.

4) ATraditionabased Text/ Downl oad

Mobile Service Information

Consumer Network Provider Provider
(aggregator)

4.16 The consumer sends a text, or clicks on an icon on a WAP site, which is relayed

through his/her mobile network onto an aggregator, who then relays the text/click onto an
Information Provider who supplies the content of the service.

5) fResell er 0ba3ee xt / Downl oad

Mobile Service Information Information

Network Provider Provider (1) Provider (2)
Consumer (aggregator)

4.17 As before, the consumer sends a text, or clicks on an icon on a WAP site, and this is
relayed through an aggregator. However ,the information is also relayed through an
Information Provider acting as a reseller, before arriving at the Information Provider who
supplies the content back through the chain to the consumer.

6) AVol P(Voice ovebased nternet Protocol)o

VolP Service Information

Network Provider Provider
Consumer

Terminating
Network
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418 Theconsumermakes a call through a virtual AVol Po
internet-based systems rather than a PSTN® network. In some instances, the VolP network

may relay the call onto a Service Provider by routing the call back into the PSTN network,

and to do this they will need to use a Terminating Network. Usage of VolIP to provide PRS is

still in early development. However, we can see that it may be possible for a Service

Provider to also act as the Information Provider, or subcontract to an Information Provider

further along the chain.

419 As the above example delivery chains make cl

il nformati on Providero can be found at di fferent

entities concerned may not always play the exact same role in the provision of the service to

¢

a consumer . The replacement of AService Provide

other specific names, whatever those names are, will not alter this state of affairs.

4.20 We have further concluded that, despite the range of different delivery chains, only
two types of responsibility exist in order to prevent consumer harm. They are:

¢ Due diligence and risk control of clients;
o Direct operational responsibility to ensure a service and its promotion do not breach
the PhonepayPlus Code of Practice.

4.21 In all the example delivery chains set out previously, one party will have direct
responsibility for the service on offer; the others will (with the possible exception of certain
specific responsibilities around technical quality) be mainly responsible for due diligence and
risk control around their direct client.

4.22  With these considerations in mind, PhonepayPlus proposes to term providers i as
opposed to networks T either Level 1 or Level 2. Level 1 providers will be all those who are
not networks, but which subcontract to other parties for the purposes of revenue share in
respect of any premium rate phone-paid service. Level 2 providers will be the party in a
premium rate delivery chain that is involved in the whole range of aspects of a phone-paid
service (and, in nearly all cases, the party that receives the majority of the revenue from a

consumer s purchase). I n practice, a delivery <c¢h

but only one Level 2 provider.

4.23 Whilst we are aware that one or more of the responsibilities for promotion, operation
and content is sometimes contracted to another party i an example being electronic
promotion that is subcontracted to a marketing affiliate i our consideration is that the party
that is responsible for the promotion, operation and content of a premium rate service as a
whole will be the Level 2, and will retain responsibility for each element of the service under
the Code. As such, there will only be one Level 2 provider in any delivery chain.

4.24 Itis worth noting that businesses involved in premium rate services may be both a
Level 1 provider in relation to some of the services it operates, but a Level 2 provider for
others. What defines whether a business is a Level 1 or Level 2 provider is its role in any
given service; whether the business is subcontracted to other parties and the responsibility it
has for the promotion, operation and content of the premium rate service in question. Level 1
providers who take contractual responsibility for certain aspects of the premium rate services
that would otherwise be the responsibility of the Level 2 provider (for example, complaints
handling or technical quality) could also be held accountable for any breaches of the Code of

® public Switched Telephone Network i i.e. the national network which carries calls made from fixed or mobile
phones. This is based upon telephone exchanges or mobile masts which route calls from the start to end point
through either digital/analog cables or mobile bandwidths.
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Practice in these areas if they have failed to meet their contractual obligations to the Level 2
provider.

4.25 Such terminology is neutral in terms of technology, platform, or market, and is likely
to remain future-proof. These terms still capture all those involved in the provision of
services and allow PhonepayPlus to target regulation appropriately to all parties in a delivery
chain, no matter how many links exist in it, whether that is responsibility for consumer
protection outcomes or undertaking appropriate due diligence and risk control. In this way,
we prevent abuse of the current system, whereby businesses who do not directly connect to
a Service Provider are harder to trace, and thereby to enforce against.

4.26 Itis also important to realise that this terminology facilitates our stated aim, supported
by an overwhelming number of stakeholders who responded to the new Code Discussion
Paper, of being able to effectively target regulation throughout the value chain. By assigning
specific responsibilities to those who subcontract, as well as to those who we regard as
being the party responsible for the promotion, operation and content of the service, we can
create an environment that more effectively fosters compliance and that allows earlier
identification, and a quicker, more targeted response, to consumer harm.

4.27 As such, paragraph 5.3.8 of the draft Code defines three parties who may be
involved in the delivery of premium rate phone-paid services to a consumer. They are:

e Network operators,

e Level 1 providers (providers who are not Network operators but who subcontract to
other parties), and

e Level 2 providers (the last contracted party in a PRS delivery chain who has
responsibility for promotion, operation and content as a whole).

Q27 Do you agree with these proposed terms and definitions? If not, why not?

Q31 Areyou aware of any premium rate delivery chains where the proposed
distinction between Level 1 and Level 2 providers will be problematic? Are there
other factors that we need to consider in relation to the distinction between Level 1
and Level 2 providers in a premium rate delivery chain?

Guidance

4.28  The majority of respondents to the Discussion Paper, as well as the majority of
general feedback we have received since the Discussion Paper was issued, emphasised the
need for a more concise, outcomes-based Code to be adequately supported by appropriate
guidance.

4.29 Many respondents welcomed the greater flexibility and opportunities to innovate that
an outcomes-based approach would provide. An equal number of respondents warned that
flexibility would have to be linked to ongoing clarity as to how the Code will be applied to
specific types of service or industry practices. This is in order to ensure that all participants,
whether large or small, new entrants or innovators, can proceed with confidence when
devising and developing services.

4.30 Section 7 of the 11" edition of the Code contains rules that apply specifically to

individual types of services, as defined by the product or service provided (e.g. Betting

tipster services, Advice services), the mechanic by which a consumer is billed (e.g.
Subscription services), or the I|Iikely consumer
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4.31 The 11" edition of the Code is also supported by a number of different types of
guidance or notifications. They are as follows:

Statements of Expectation;

Notices to Industry;

Help Notes;

Minutes of the Code Compliance Panel which, whilst not formally binding on
subsequent sessions, may set a precedent for how future Code breaches are dealt
with.

432 At present, none of these types of guidance
Compliance Panel T that is to say that the Panel is obliged to consider any such guidance

when reaching a decision as part of a Tribunal’, but not to necessarily base its findings and

conclusion upon it. However, the guidance does indicate how the Code Compliance Panel is

likely to interpret the Code in most cases.

4.33  Whilst guidance and natifications have provided clarity through the life of the 11"
edition of the Code, PhonepayPlus has received feedback from stakeholders (both in formal
response to the new Code Discussion Paper and informally throughout the life of the 11"
edition of the Code) suggesting that our current approach could be refined to better deliver
three key outcomes:

a. Consolidate guidance into the fewest possible number of sources. The majority of
industry stakeholders cite incidents where they have had to reference two or more
pieces of guidance in order to gain fAthe full
practice. Whilst we link and cross-reference guidance on the PhonepayPlus website,
this is not always easy to follow and the new Code provides us with an opportunity to
review and consolidate existing guidance in a way that will increase clarity, especially
for new entrants to the market.

b. Quickly respond to newly-identified risks or unacceptable practice. At present, any
exploitation of new technology, or newly-discovered loopholes in regulation, that lead
to consumer harm, often render a Code change impractical, due to reasons of time
and the need to address the harm as quickly as possible. As such, PhonepayPlus is
often required to create new guidance (or other requirements, such as a Prior
Permission regime), which add to the volume of regulation or advice that providers
must reference. As highlighted in the paragraph above, the greater the amount of
guidance, the greater the potential administrative burden.

c. Formalise the status of guidance and its relationship with the Code. In doing so,
PhonepayPlus expects to provide greater clarity to industry as to the required
standard for consumer protection and how much weight the Code Compliance Panel
is likely to attach to each type of guidance.

" A Tribunal is where the Code Compliance Panel considers cases against PRS providers accused of breaching
the Code of Practice.
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4.34 Because of the consideration above, PhonepayPlus proposes that guidance around
the new Code will be restructured as follows:

Now Then

11" Code —_——_— New Code

Section 7 of Code e— Guidance

(service-specific rules) - Service-Specific
Statements of Expectation - General
Help Notes e Compliance Advice

CCP outcomes

4.35 PhonepayPlus recognises that good guidance and advice to industry can only be
achieved through proper engagement with industry and other stakeholders. For that reason,
we are committed to carrying out appropriate pre-consultation with stakeholders on all
guidance and advice to ensure that it is fit for purpose and workable. For guidance, we will
also carry out a full public consultation to test the proposals before they are published. In this
way we expect that guidance will become the agreed best practice standard for the industry
and, as such, will carry significant weight within industry and with the PhonepayPlus Code
Compliance Panel.

Section 7 of the 11™ edition of the Code becomes Service-Specific Guidance

4.36 The service-specific rules currently contained within Section 7 of the 11™ edition of
the Code will be converted to Service-Specific Guidance. While the Code Compliance Panel
is not bound by this Guidance issued by PhonepayPlus, it will carry greater weight than the
current suite of guidance and advice, in that the CCP will consider whether a provider has
followed the Guidance, or met the requirements of the Code by other means. We therefore
expect this Guidance to be the starting point when providers consider the most effective
means of achieving compliance.

4.37 Providers can choose not to follow Service-Specific Guidance that is relevant to their

service, if they feel that the same standard and expectation of consumer protection can be

met by other means. However, in such cases where complaints are referred to the CCP, the

panel may examine whether compliance has actually been achieved throughthepr ovi der 6 s
actions. If the CCP determines that a provider took no action to comply with the Code, or

that the actions the provider took as an alternative to the Guidance did not deliver the same

standard of consumer protection, then the behaviour is likely to be regarded as serious and

will be reflected in the sanction.

4.38 We believe such an approach provides greater scope for providers who have a
genuine desire to be compliant with the Code, but would prefer to achieve the aims of the
Guidance by other means than set down by PhonepayPlus. To provide further support to
providers wishing to achieve compliance with the Code through alternative means to the
Guidance provided, PhonepayPlus operates a compliance advice service to industry, free of
charge.
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4.39 PhonepayPlus has identified eight areas where Service-Specific Guidance may be
needed. In order to provide respondents with an illustration of this Guidance, we have
attached illustrative drafts at Annex C to this document. The subjects are:

Advice services

Betting tipster services

Chil drends services
Competitions

DQ (directory enquires) services
Fundraising and other charitable promotions
Subscriptions

Virtual chat and/or dating

4.40 This Service-Specific Guidance is attached only for comment and is still a work in
progress, rather than a proposed draft. We welcome any comments from stakeholders on
this illustrative Guidance at this stage, and we will issue revised Guidance for consultation
later in the year.

4.41 Under the new Code, PhonepayPlus would reserve the right to alter existing pieces

of Service-Specific Guidance, or create new ones, in order to quickly respond to emerging

risks created by evolution in the phone-paid market. In all cases where Service-Specific

Guidance is subject to change, or is newly introduced, the proposed new Code commits

PhonepayPlus to a full period of consultation beforehand. As an interim measure,
PhonepayPl us will, from time to ti me, i ssue NAcon
issues with, or updates to, the current Guidance. This is to ensure that industry remains

informed while the process of updating the full Guidance is carried out.

4.42 We believe that such a change is necessary in light of the increased diversity and

pace of change in the phone-paid arena. Removing service-specific rules from the Code

itself wherever possible will allow a greater flexibility than is currently viable. In practice, this

wi || reduce the need for fiemergencyd changes to
with the risks arising from market developments, such as internet diallers.

4.43 Being able to quickly respond to identified risks in this way will ensure that
consumers are quickly protected and that the industry has an ongoing opportunity i rather
than only having the opportunity when the Code is reviewed 1 to comment and work with
PhonepayPlus in arriving at Guidance, which will ensure consumer confidence and a level
playing field for all providers.

Q4 Do you agree with the proposal to convert Section 7 of the 11" edition of the
Code into Service-Specific Guidance and to allow the creation of new Service-Specific
Guidance, subject to appropriate consultation? If not, why not?

Q571 Do you have any comments on the draft Service-Specific Guidance attached at
Annex C? Please set out any comments you have and the reasoning behind them.

Statements of Expectation become General Guidance to industry
4.44 In a similar manner to the conversion of Section 7 of the 11" edition of the Code into
Service-Specific Guidance, we propose to convert current Statements of Expectation into

General Guidance to industry (Statements of Expectation are rarely specific to one type of
service), and to create new General Guidance with full consultation as the need arises.
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4.45 As with Service-Specific Guidance, this General Guidance will still not be binding on
the Code Compliance Panel; however, as the agreed best practice standard, it should be the
starting point when considering the most effective means of achieving compliance with the
Code.

4.46 Providers can choose not to follow General Guidance that is relevant to their service,

if they feel that the same standard and expectation of consumer protection can be met by

other means. However, in such cases, the CCP may examine whether compliance has

actually been achieved through the provideroés ac
took no action to comply with the Code, or that the actions the provider took as an alternative

to the Guidance did not deliver the same standard of consumer protection, then the

behaviour is likely to be regarded as serious and will be reflected in the sanction.

4.47 We believe that this change is necessary in order to ensure that providers have a
clearer understanding from the outset, and a level playing field, in terms of the general
standards that they must maintain in order to be regarded as being compliant with the Code.

4.48 Providers who wish to interpret the General Guidance in an alternative way will still
be able to do so, and then will have the opportunity to justify their actions as having achieved
the same level of consumer protection, as is currently the case with a Statement of
Expectation.

4.49 As with Service-Specific Guidance, the creation of General Guidance, or indeed any
changes to the General Guidance, will be subject to a full period of consultation.

450 Whilst we do not propose to issue illustrative drafts of all the General Guidance we
propose at this stage, our view is that respondents to this consultation would benefit from
seeing an illustrative draft General Guidance to industry that sets out our expectations
around due diligence, risk assessment and control of clients. This is attached at Annex C for
comments, but continues to be a work in progress.

Q61 Do you agree with the proposal to convert Statements of Expectation that
support the 11" edition of the Code into General Guidance to industry, and to allow
the creation of new General Guidance subject to appropriate consultation? If not, why
not?

Q71 Do you have any comments on the draft General Guidance to industry regarding
due diligence, risk assessment and control attached at Annex C? Please set out any
comments you have and the reasoning behind them.

Help Notes become Compliance Advice

4.51 In addition to the two types of Guidance, PhonepayPlus also proposes to continue to
issue, and/or amend, advice as to the likely interpretation of the Code. As is currently the
case, such advice would continue to be non-binding on the Code Compliance Panel, but
would be considered by the CCP before they reached a verdict.

452 As is the current practice with Help Notes, we intend to issue Compliance Advice (or
Acompliance updateso) as and when the requiremen
we would always seek to undertake pre-consultation and industry testing of Compliance

Advice before publication. However, due to the frequency with which we foresee

Compliance Advice being issued, we do not propose to carry out a full consultation on each

proposal as we would with Service-Specific or General Guidance.
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4.53 Our proposal to convert Help Notes and notification of outcomes from PhonepayPlus
Tribunals is for two reasons. The first is to consolidate a number of different sources of
information into one source, in order to make reference easier. The second is to ensure that,
going forward, advice is linked, where necessary, to the outcomes of PhonepayPlus
Tribunals. Such a process already happens at present, but we believe that these
arrangements will provide greater clarity to the industry during the period in between a
Tribunal outcome and the generation of any revised or new policy as a result of it. We
believe, once again, that this approach will make non-binding advice easier to reference for
our stakeholders.

Q81 Do you agree with the proposal to convert the Help Notes and Tribunal
notifications that support the 11" edition of the Code, into Compliance Advice (or
Aficompliance updateso)? | f not, why not?

4.54 Notices to industry will remain as present, given they require mandatory action on the
industry, for example by setting the rate of industry levy payable on premium rate services to
fund regulation.

455 Itis our opinion that the new approach to Guidance set out under the three headings
above will allow PhonepayPlus to quickly and collaboratively respond to newly-identified risk.
We believe this is in the interests of both consumers and those who participate in the
industry compliantly. Our proposed approach will also concentrate all the necessary
regulatory references into fewer documents, making it quicker to find and easier to cross-
reference than at present.

456 Because the Service-Specific Guidance we propose will replace a Section of the
existing Code, we have attached all the Service-Specific Guidance that we propose will take
effect with the new Code for comment. We are currently undertaking an overarching review
of existing Help Notes, Notices and Statements of Expectation, in order to ensure they are
still relevant for the new Code. We therefore expect to consult on a revised set of General
and Service-Specific Guidance later this year and in advance of publication of the new Code.

4.57 In the meantime, Annex C of this document makes reference to the need for new
Guidance or advice, wherever we have identified a need. Respondents to this consultation
are invited to comment on any other areas where they feel new Guidance or advice is
necessary.

Q91 Arethere any other areas where Service-Specific Guidance or General Guidance
to industry is necessary? Please state any areas you have identified.
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5. Part Two i Outcomes to deliver consumer protection

Background to our proposals

5.1 The new Code Discussion Paper set out our consideration in respect of rules and
provisions to be contained within the revised Code. We were, and are, keen for the new
Code to focus providers of phone-paid services on the overarching goal of regulation, in
addition to a focus on individual provisions. For this reason, the Discussion Paper set out the
broad types of consumer harm that PhonepayPlus had identified as being relevant to the
phone-paid market. The list was as follows and was generally agreed by respondents to the
Discussion Paper:

e Economic (both in terms of money lost to a premium rate phone-paid service and the
subsequent cost of seeking redress);

¢ Inconvenience and wasted time (including dealing with an obstructive or circuitous
complaints process);

¢ Invasion of privacy (e.g. unauthorised marketing);

e Loss of reputation or dignity (e.g. enticement to do something unlawful, unsolicited
sexual texts discovered by a partner);

e The access or receipt of content that consumers perceive to be offensive or indecent;
and

¢ Anxiety or distress (including any concern caused to consumers, or someone else to
whom a service is directed by a consumer).

5.2 The outcomes that we propose in this document reflect the need to prevent, where
possible, or at least to mitigate, the types of consumer harm previously identified.

53 In addition to matching outcomes to deal with consumer harm, the market has
evolved during the life of this Code to a point where some rules have been rendered
obsolete by changes in technology, platform, marketing, or general provider practice.

54 As previously referred to on page 11 of this document, five individual provisions of
the Code make up 50% of all the breaches that PhonepayPlus Tribunals have upheld. The
five provisions concern Fairness, a failure to provide Contact information, a failure to provide
clear and prominent Pricing information, and a requirement to act in line with the law
(especially the Privacy and Electronic Communication Regulations as relates to unsolicited
promotions). Adding the next five most successful provisions raises this percentage to
approximately 67%.

5.5 Around two-thirds of provisions in the 11" edition of the Code that could be raised as
breaches have never been raised/successfully upheld.

5.6 Whilst we must take a holistic view of these statistics i for example, some of the

unused Code provisions may have acted as a suitable deterrent, hence why they remain

unused i the proportion of provisions raised as breaches re-enforces our belief that some of

the current Codeb6s provisions could be consol i das

5.7 Previous editions of the PhonepayPlus Code have clearly set out our expectations in
respect of the phone-paid market at that time, and our new Code must continue to ensure
this is done effectively. However, our goal is that this be achieved in a way that ensures the
necessary level of protection is still delivered when technology or market practice changes.

5.8 We do not believe that consumers, or the market, benefit from rules that are overly
difficult for the regulator to adapt to incorporate any risks presented by new technology or
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market practice (particularly where they would necessitate a Code change). Such a situation
can also place an inappropriate burden on the Code Compliance Panel regarding the
interpretation of individual Code provisions.

5.9 Newly-identified problems can also necessitate the issuing of additional advice (such
as a Statement of Expectation or a Help Note at present), or the creation of a Prior
Permission regime. Whilst these actions allow us to ensure consumer protection and provide
clarity to the industry, we do not believe that they represent optimum efficiency in terms of
how PhonepayPlus uses time and resource.

5.10 Our proposal for the new Code, originally set out in the Discussion Paper, is to focus
on outcomes first and foremost. These outcomes are supported by as many rules as are
necessary to provide clarity. Some rules are then further supported by the Guidance referred
to in the previous section.

5.11 By starting with the overarching outcomes we believe are necessary to avoid
consumer harm, and so consequently ensure consumer trust, and then adding to them as
necessary to provide clarity, we believe we have created a Code that will help consumers
more easily understand their rights, and be able to quickly adapt to evolution in the market.

5.12 These proposals represent, in part, a departure from prescription and the status quo
of previous Codes. In doing so, PhonepayPlus is aware that such an approach has the
potential to reduce clarity in some areas, especially around requirements being introduced
for the first time.

5.13 In order to ensure this does not happen, we will issue Guidance where necessary in
order to clarify our expectations. Throughout the rest of this document, we will highlight any
proposed parts of the new Code which we have already identified as requiring further
Guidance. Respondents to this consultation are invited to highlight any other areas where
they feel additional Guidance is required. (See Q9 above).

5.14 This section now goes on to provide a summary of our proposals in respect of each
outcome. Many of the proposals will directly reference sections of the draft Code itself, which
can be accessed here: http://www.phonepayplus.org.uk/upload/New-Code-consultation-
Annex-A-draft-Code.pdf

Application of the Outcomes

5.15 The introduction to Part Two of the Code sets out that Level 2 providers will have
responsibility for achieving compliance with the Outcomes (and Rules) in respect of the
services they provide. Whilst Network operators and Level 1 providers will be required to
take reasonable steps in the context of their roles to ensure the Outcomes and Rules are
complied with, they will not normally be held in breach of any of the rules in Part Two
themselves.

5.16 The exception to this norm is set out in sections 3.7 and 3.8 of the proposed new
Code, which set out that, where a network or Level 1 provider provides any part of a service
which directly impacts on consumers, then they (as opposed to any client) will be treated as
a Level 2 provider for that particular part of the service and PhonepayPlus may raise
breaches directly against them.

5.17 Respondents should also note paragraph 5.3.8c of the proposed new Code. This

paragraph sets out that, where it is genuinely unclear whether a party is acting as a Level 1
or a Level 2 with respect to a specific premium rate phone-paid service, then PhonepayPlus
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will decide who the Level 2 provider is with reference to any Guidance or schedule which we
have previously issued.

Q107 Do you agree with the proposals around how responsibility for Part Two of the
Code would be applied? If not, why not?

Replication of Outcomes as Rules

5.18 PhonepayPlus intends this Code to focus on Outcomes first and foremost,so it is
important that they themselves can be relied upon as enforceable obligations, and clearly
linked to Guidance produced to support the Code. For this reason, the Outcomes below are
also expressed as the first Rule in each of the six sections of Part Two.

Leqgality

Outcomei AThat premium rate services comply witHh

5.19 This Outcome will be supported by three Rules (2.1.1 to 2.1.3). In light of there being
no arising concerns about whether Legality is appropriate to be included, and whether
PhonepayPlus is able to enforce it, these Rules remain unchanged from paragraph 5.2 of
the 11™ edition of the Code. However, paragraph 5.2 of the 11th edition of the Code has now
been split into three separate Rules in order to provide greater clarity at a glance for readers.

520 The phrase fiservices and their peditooti onal m
the Code, has been altered to the general term c
encompasses all aspects of a service, including promotional material.

Q117 Do you agree with the proposed Outcome and supporting Rules around
Legality? If not, why not?

Transparency and Pricing

Outcomei AThat consumers of premium rate service
of all information likely to influence the decision to purchase, including the cost,
beforeany purchase is madeo

5.21 This Outcome will be supported by nine rules (2.2.1 to 2.2.9). However, for ease of
reference, the draft Code splits them into two distinct groups:

e Service Transpar ency (al | other information I|ikely t
to purchase)
e Pricing Transparency (al/l pricing informati ol

to purchase)
Service Transparency

5.22 Rule 2.2.2 combines and updates the 11" edition of the Code's requirements (at
section 5.8 and paragraph 3.3.5) around the need to provide the name of the provider, and a
non-PRS UK contact number for consumer enquiries and complaints, in promotional
material. Up until this point, PhonepayPlus has assumed that this is the responsibility of the
Service Provider (or the Level 1 provider that connects with a Network operator, if new Code
terminology is used). However, this, as with the majority of other Rules that support
Outcomes, is now intended to be the responsibility of the Level 2 provider.
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5.23 We recognise that promotion of premium rate phone-paid services is increasingly

moving towards electronic media, especially text messages and pop-ups on PC screens.

Both such media have limited space, especially so in the case of promotional text messages

(limited to 160 characters). For this reason, we do not intend that this rule forces a provider

to use their full, Companiesd House name (i .e. 7
provided to be clearly identifiable to a consumer, and not abbreviated or in some other way

confusing.

5.24 In addition, Rule 2.2.2 also requires that, where technically possible, promotional

materi al should contain the r el evandnnunbev.e | 2 pro
This requirement would not apply to, for example, promotional text messages which may not

always contain enough characters to be able to provide a registration number in addition to

other information that PhonepayPlus requires. However, any printed, broadcasted or

web/WAP-based promotion would need to contain the p
effect: APhonepayPlus registration number XxXXxXxo0.

5.25 We believe that such a requirement will increase consumer awareness that premium
rate services are regulated, which we believe will increase consumer confidence in the
market. This would also provide another mechanism by which the provider can be easily
identified by consumers.

5.26 Rules 2.2.3 to 2.2.5 update a number of different rules from the 11" edition of the
Code, as follows:

e Rule 2.2.3i applies parts of paragraph 5.7.2 of the 11" edition of the Code to all
information |likely to influence a consumeros
opposed to just pricing information);

e Rule 2.2.47 updates paragraph 5.13 of the 11" edition of the Code:

e Rule 2.2.57 updates paragraph 6.2a of the 11" edition of the Code.

5.27 In all the above cases, there is no substantive change to the text used in the 11"
edition of the Code.

Pricing Transparency

5.28 Rule 2.2.6 updates paragraph 5.7.2 of the 11" edition of the Code as relates

specifically to pricing information, with one change. Para 5.7.2 of the 11™ edition of the Code

sets out that pricing information mustbe i pr o mi ne nt , ontaleand poekeated infteo r i z
way that does not r e.grheiprogosed mew €osle haskaliered thigt i on 0

wordingtoreadi pr omi nent, | egi bl e, visible, and proxi me
serv.icletd is intended t hantt atlhoe bper ecvoi voeurse dt ebrym tfihheo rn
fivi si bl eod, which takes account of the fact t hat

not visible. The key consideration here is that consumers should be able to easily identify
pricing information before accessing a service, while recognising that the manner of
achieving this may differ depending on the platform the service is being accessed through.

529 The new requirement that pricing information
t he ser vi cedtocover ssenariostwieeregricing is prominent, legible and visible,

but is not located closely to the number, shortcode, code or other means of access to the

premium rate service. Numerous cases during the life of the 11" edition of the Code have

highlighted examples where consumers have failed to notice pricing information that was

situated apart from the shortcode (or other means of access).
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5.30 This is a particular risk where websites, WAP sites or SMS messages are used to
advertise, all of which might display a number, shortcode or clickable access icon (in the
case of web or WAP sites) at the top of the page, but situate the price in such a way that
requires the consumer to scroll down in order to read it.

5.31 By including a requirement for pricing information to be proximate to the means by
which a PRS is accessed, we are aware that this could have a particular effect on web- or
WAP-based technology, which often requires consumers to take more than one step in order
to access, select and pay for a PRS. However, we believe the principle of pricing
transparency for consumers ahead of accessing the service should be equally applied to
services, regardless of the platform they operate on.

5.32 The 11" edition of the Code was published under an assumption that consumers
would be able to access a service and confirm payment for it simultaneously, either with a
telephone call or by texting a mobile shortcode. Whilst this was the case for all PRS, there
was no need to clarify at which stage of the process consumers would need to know the
price, as the only way a provider could comply was by including pricing information in
promotional material.

5.33  With the growth of web- and WAP-based PRS that are sold using a secure
mechanism for phone payment, where the consumer accesses a site in order to select from
a range of PRS and then goes through subsequent stages for secure payment, this is no
longer the case.

5.34 PhonepayPlus has considered the method by which secure mechanisms for phone-
payment work and present information to consumers. We recognise that one of the aims
behind them is that a consumer should always be clearly informed of the price before they
consent to a charge. However, we also recognise that this does not guarantee that
consumers are informed of the price of a PRS before they select it for purchase, only before
they confirm payment. We have previously considered that a significant number of
consumers, possibly the majority, may prefer to be informed of the price at the selection
stage, rather than at the stage where they confirm payment.

5.35 We have received a number of views on this subject from industry stakeholders,
many of whom are concerned that consumers fail to proceed with purchases if they are
given too much information, or constantly informed of the price, at each stage. They cite that
consumers are failing to purchase because they believe they are being charged more than
once for the same service.

5.36 However, PhonepayPlus has not, to date, received conclusive evidence from any
provider that consumers are failing to complete a purchase for this reason, despite inviting
this evidence al most 18 mont hs a goaid Skwices and

their Marketingo. I t i s -basedfparahasestevery dlay, dusings u me r s

which they are informed of the price of a product during both selection and payment (e.g.
Amazon.co.uk), and do so without any confusion or belief that they are being charged more
than once.

5.37 We intend to conduct consumer research concurrently with the consultation of this

document . The research will t est the AOuUut comes

the new Code with consumers to ensure we have achieved our goal of focusing on the areas
of risk that are of most relevance and concern to them. We intend to test consumer
perceptions with regard to secure mechanisms for phone-payment as part of this research.

5.38 Itis important to note that, regardless of the outcome of this research, PhonepayPlus
does not intend to create specific rules in the new Code with regard to secure payment
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mechanisms. To do so would be to go against the flexibility that is one of our goals. Instead,
we propose to consider whether it is necessary to create Guidance around how Rule 2.2.6
will be interpreted once we have received feedback from our consumer research and from
respondents to this consultation paper.

5.39 Rules 2.2.7-2.2.9 update a number of different rules from the 11™ edition of the Code,
as follows:

e Rule 2.2.7'i updates paragraph 5.7.6 of the 11" edition Code (please note that the
phrase fioperational and instructional 0 has b
cases where chargeable messages were not r el
with a service, but could not be classed as operational or instructional. As such, we
propose to widen the scope of the Rule to include any charged messages that are
not relevant to a service);
e Rule 2.2.87 updates paragraph 5.7.4 of the 11" edition of the Code (please note that
the ability to seek written permission to exceed the spending limit, or to be exempted
from any other part of the new Code, would still exist under the proposed Prior
Permission section i see pages 58-59);
e Rule 2.2.9i updates paragraph 5.9.2 of the 11" edition of the Code.

[
(

5.40 In all the above cases, save for the notes added in brackets, there is no substantive
change to the text used in the 11™ edition of the Code.

Q1271 Do you agree with the proposed Outcome and supporting Rules around
Transparency and Pricing? If not, why not?

Q13171 Do you have a view as to whether there is a need to issue Guidance that
interprets how Rule 2.2.6 (around pricing proximity to the means of access) is applied
where secure mechanisms for phone-payment are used to purchase a PRS?

Fairness

Outcomei i That consumers of premium rate service
equitablyo

5.41 This Outcome will be supported by 12 Rules (2.3.1 to 2.3.12).

5.42 Rules 2.3.2, 2.3.3, and 2.3.10 update paragraphs 5.4.1a & b of the 11" edition of the
Code. Rule 2.3.2 does not substantively change the text at paragraph 5.4.1a of the 11"
edition of the Code.

5.43 Rule 2.3.10 changes the text at 5.4.1b of the 11" edition of the Code and highlights
that PRS must not take advantage of any group that is vulnerable due to personal
circumstances. This is in light of a number of cases where a PRS has targeted consumers
who are on benefits, or who have suffered from financial hardship as the result of a widely
publicised event (e.g. the collapse of Northern Rock).

5.44 Rule 2.3.3 is an additional rule, in order to clarify that consumers cannot be charged
without their prior consent. An increasing number of cases of consumers being charged, or
subscribed, without their knowledge and consent have come to light over the life of the 11"
edition of the Code. In such cases, providers have attempted to prove consent to varying
degrees of quality, and so we feel it is right to emphasise that proof of consumer consent
must be clearly verifiable.
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5.45 In practice, we are aware it is difficult to prove the specific action of consent by a
consumer, which is an internalised decision on his/her part. However, where consumers
allege that they have been charged without consent, we would look for a record that proved,
beyond reasonable doubt, that a transaction had taken place. We would then couple such a
record with promotional material to establish whether consumers entered into a transaction
with all the necessary information required by the Code.

5.46 Thefinalstatement t o our f Revi-pad Servicesaiheil e Phone

Mar ketingo set out what is acceptablirangthimof of ¢
guidance will be reviewed at a slightly later stage in order to ensure it continues to provide

clarity for the new Code.

5.47 Rule 2.3.4 updates paragraph 5.4.2 of the 11" edition of the Code. The text has been

slightly altered to reflect that a growing number of PRS purchases are now downloads, as

opposed to voice calls or text messages, and so these should also be delivered without

del ay after the consumer6és payment has been conf

5.48 Rule 2.3.5 updates paragraph 5.4.3 of the 11™ edition of the Code, with a slight, non-
substantive change to the text.

5.49 Rule 2.3.6 is a new rule, proposed in order to address increasing concerns about

consumers receiving unexpectedly high telephone bills that result from usage of premium

rate phone-paid servicesia phenomenon known as dbil!]l shocko.
main reasons:

e Where a phone, most usually a fixed handset, is used by someone who is not the bill-
payer to call voice-based PRS;

e Where a consumer repeatedly calls, texts or otherwise accesses a service without
recognising the cumulative cost of doing so. This can happen even where a
consumer has been clearly and transparently informed of the cost per minute, or per
interaction, with the service.

5.50 In practice, Level 2 providers are able to track usage of their services by individual

phone numbers in most circumstances (the possibleexc e pt i on i s where a cons.
number is ex-directory or otherwise withheld by his/her originating network). For this reason,

we consider that Level 2 providers should identify any pattern of usage that could be

considered unusually high (i.e. well above average for that particular service), and make

reasonable and prompt efforts to alert the bill-payer to this.

5.51 Inthis way, bill-payers will be able to either identify misuse of their phone, rein in their
usage of the service in order to keep within their own budget, or confirm that they are aware
of the usage and are happy with it.

5.52 Rules 2.3.7 and 2.3.8 update paragraphs 6.3.1c & d of the 11" edition of the Code.
The text has been altered so that it will also apply to providers of Virtual chat and/or dating
services (which are most often adult in nature), as well as those who provide adult services.
This is in light of a rising number of cases where children, or non-bill payers, have used
Virtual chat or dating services and incurred large bills as a result.

5.53 In addition, we have emphasised that these rules apply to both Level 1 and Level 2
providers. Whilst we would not expect Level 1 providers to carry out constant monitoring of
all their adult services, we do expect them to take steps to block any usage that they feel is
unauthorised in the course of their due diligence monitoring of each client.
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5.54 Rule 2.3.9 updates paragraphs 7.5.3a & c of the 11" edition of the Code and is

aimed specifically at the protection of children. Rule 2.3.12b is also aimed specifically at the

protection of children and updates the spending limit set out at paragraph 7.5.4a of the 11"

edition of the Code, with no substantive change to the text. In addition to these rules, we

intend to release Service-Speci fi ¢ Gui danceerndacesound Chil drenés

555 Rule 2.3.11 combines and updates paragraphs 5.14 and 7.12.6a of the 11" edition of
the Code. Prior to the arrival of PRS on mobile, there was little need to specify a method of
exit from PRS, as charges would end immediately as a consumer put down the phone.

More recent editions of the Code have sought to specify the texted command &TOPbas
being the de facto method of exit from any PRS delivered to a mobile handset. The use of
the &TOP6command is now widely recognised among consumers of PRS, but some
consumers do still express a worry that they will be charged when they text 8TOP&in order
to opt out of a service.

5.56 The revised text that we propose seeks to recognise a growing number of different
types of shortcode in the mobile PRS space, not all of which are able to receive &TOP6
commands at standard rate. Our understanding is that voice shortcodes cannot accept a
&TOP6command, and that services based around MMS text messages, as opposed to the
widely used SMS, may end up costing the consumer more than a standard rate to exit if the
&TOP6command is used.

5.57 In order to ensure consumers continue to have a clear idea of how to opt out from
any PRS, PhonepayPlus proposes to issue General Guidance to industry that sets out the
circumstances that require that the 8TOP6command be the method of exit. This Guidance
will set an expectation that the &TOP&command should be used wherever it is technically
possible to use it. If the 8TOP6command is not technically possible, then the method of exit
should be made clear to the consumer before he/she incurs a charge.

5.58 Rule 2.3.12 updates a number of different paragraphs of the 11™ edition of the Code
around spending caps, or the requirement to send spending reminders after a certain
amount has been spent.

559 Rule 2.3.12a updates paragraphs 7.6.11b of the 11" edition of the Code around
spending caps, with no substantive change to the text. Rule 2.3.12b, as previously stated,
updates the spending limit at paragraph 7.5.4a of the 11™ edition of the Code.

5.60 Rule 2.3.12c updates paragraph 7.3.3 of the 11" edition of the Code, around the
requirement for Virtual chat services to provide certain information, as well as require a
reaffirmation of the ¢ 0 n s u nodgid gpt-in before continuing the service. This rule has
been altered to reflect ongoing concerns about Virtual chat services. Consumers will now
need to be informed that £10 has been spent (rather than the cost of the service) every time
they have spent £10.

5.61 In addition, consumers will need to provide a positive response, separate from their

interaction with the service, that they wish to continue before the service continues to charge

them. This change is in response to a growing number of cases where a spend reminder has

been provided to consumers within the text of a chat message, often one of an adult nature,

and the consumerés reply to the chat el ement of
proof that the consumer wishes to continue.

5.62 Rule 2.3.12d updates paragraphs 7.12.4 and 7.12.5 of the 11" edition of the Code,
with no substantive change to the requirements.
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5.63 At present, Rule 2.3.12a-d does not change the spending caps, or thresholds, at
which reminders must be provided, from the levels at which they are currently set in the 11"
edition of the Code. If the current limits are carried across to the new Code, it would require
a Code amendment to change them. We believe it is appropriate therefore to ask the
industry whether the current levels are currently fit-for-purpose, as they have not been
reviewed since the launch of the 11™ edition of the Code in 2006. We should be clear that
we have no evidence to suggest that the current limits are not appropriate for the market, so
any requests for them to be changed should be accompanied by robust evidence as to why
any change would be needed.

Implication by Chat or dating services that a meeting is possible

5.64 Over the last two years, we have received an increasing number of complaints, and
opened investigations as a result, about services that imply that users will be able to meet
other users of the service, with the implication often being that the meetings will be sexual.

5.65 We recognise that there is a certain fantasy element to all adult services, but we are
aware that some consumers have accrued large bills in texting (or less frequently, calling) an
operator employed by a provider, whom they believed was another private user of the
service that would eventually meet them. This impression was re-enforced by advertising
that often implies that consumers will be able to meet others almost straight away, and that
these other users are keen to meet them.

5.66 In drafting the new Code, we considered an additional rule to set out our
expectations clearly, in order to ensure that consumers are not misled into believing they can
meet others, unless that is the case. We have decided against a specific Rule, but will add
paragraphs to this effect to the Service-Specific Guidance around Virtual chat and/or dating,
which have a clear link to the requirement not to mislead in Rule 2.3.2 of the new Code. In
cases where we feel it is necessary, we will ask the provider to prove that the service
actually offers genuine users the chance to talk to each other.

Q1471 Do you agree with the proposed Outcome and supporting Rules around
Fairness? If not, why not?

Q1571 Do you agree that the spending caps and thresholds for reminder messages,
set out at Rule 2.3.12a-d, are appropriate? If not, then please suggest alternative
levels, and please provide the evidence you have to support them.

Privacy

Outcome i A T hpeemium rate services do not cause unreasonable invasion of
consumersb6 privacyo

5.67 This Outcome will be supported by four Rules (2.4.1 to 2.4.4).

5.68 This Outcome represents an amplification of the 11™ edition of the Code, as we have
previously used paragraph 5.2 of the 11™ edition of the Code (Legality) to deal with any
unreasonabl e i nv amivaoynmost dftencthvongh unsaticites! énarketing.

5.69 Unsolicited marketing is covered in law by the Privacy and Electronic Communication
Regulations (PECR) 2003, whichar e enf orced generally by the I nf
Office (ICO). Previously, PhonepayPlus has not sought to enforce PECR in respect of PRS,

but rather take a view on whether PECR has been breached by using paragraph 5.2 of the

11™ edition of the Code.
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5.70  Whilst providers could, in theory, challenge any decision we take with the ICO, we
have worked closely with the ICO to ensure that it is content with the views we take
regarding unsolicited communication in the premium rate phone-paid market. The ICO has
acknowledged that PECR was not written for any specific market and, as a result,
recognises that PhonepayPlus has specific expertise in how consumers are affected by
unsolicited communications that promote PRS.

5.71 As such, the ICO had early sight of our intentions to introduce a specific Outcome
regarding Privacy, and the Rules that would support it. This decision was taken in light of the
rise in complaints regarding unsolicited marketing, especially to mobile handsets, during the
life of the 11" edition of the Code so far.

5.72 These complaints centre around the perception many consumers have that

unsolicited marketing to their mobile handset i a device that many consumers clearly regard

as more personal to them than a landline or PC 1 is particularly intrusive. This problem is

compounded by the fact that, despite consumers of premium rate services being generally

aware of the 8TOP6command, many oftheme quat e promoti onal t,exts wi
and so choose to ignore them in the hope that they will go away. A common consumer

perception is that texting &TOP&equates to replying to a spam email (i.e. it makes the

business aware of your existence, and so attracts more promotional texts).

5.73 In addition, many consumers associate the receipt of a text from a mobile shortcode
with being charged, and PhonepayPlus receives a significant number of complaints from
consumers who are unaware whether they have been charged or not for a recently-received
promotional text message.

5.74 The four proposed Rules attempt to provide clarity to providers as to our expectations
when they market to consumers, something that was previously addressed in

Phonep a§RBvView af Blobile Phone-paid Services and their Marketingd, but which we
now believe should be placed in the Code. The rules set out to cover the most frequent
causes of consumer harm in terms of the invasion of privacy, which, on the basis of our
investigations, are as follows:

e Contacting consumers without their previous consent, and/or failing to provide a clear
and simple mechanism for consumers to opt out of any future contact;

¢ Providing inadequate evidence that consumer consent was previously given;

e Collecting or exchanging consumer details without consent (save where this is only
to effect a refund);

e Making it clear to consumers how their data will be used before they consent to
future marketing, and giving them the opportunity to accept (as opposed to refuse)
such usage.

5.75 The last bullet point of those above addresses the issue of consumers having
Aunwittinglyo consented to mar kwherithegentertheiP RS di r €
mobile number into a website (usually in order to gain access to the website in order to

browse the products on offer). The Privacy and Electronic Communication Regulations allow

marketing to a consumer by any party from whom they have made a purchase, or with who

they have been in negotiations for purchase.

5.76  Where purchases such as furniture or a car are concerned, negotiations for a
purchase will be of a nature that is clearly memorable to the consumer; not least because

8 A link to this document, which is available on the PhonepayPlus website, can be accessed here:

http://www.phonepayplus.org.uk/upload/Mobile White Paper.pdf
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the brand name of the supplier will be very visible. With a product such as premium rate
phone-paid services, which are normally of a nature that suggests instant access and/or
gratification, the consumer is unlikely to remember entering his/her number into a website,
especially if a purchase is not subsequently made. As a result, a significant number of
consumers, judging by complaints to PhonepayPlus, perceive later marketing to be
unsolicited.

5.77 For these reasons, it has been suggested that consumers of premium rate phone-
paid services would benefit from being clearly told of an intention to market at the time they
provide personal data, and being given the opportunity to opt in to that marketing. Rule 2.4.4
and Rule 3.6.2 (see page 57) set out such a requirement in combination with each other,
and we would welcome comments on whether this approach will provide consumer clarity.

Q1671 Do you agree with the proposed Outcome and supporting Rules around
Privacy? If not, why not?

Q1771 Do you agree with our assessment that consumers benefit from being clearly
informed that their data may be used for marketing and being given an opportunity to
opt in to this? If not, why not?

Q181 Will Rules 2.4.4 and 3.6.2 of the proposed new Code deliver clarity to
consumers when they opt in to a service? If not, why not?

Avoidance of harm

Outcome i A T hpeemium rate services do not cause harm or unreasonable offence
toconsumersortot he gener al publ i co

5.78 This Outcome will be supported by nine Rules (2.5.1 to 2.5.9).

5.79 Rules 2.5.1 to 2.5.5 update paragraphs 5.3.1 and 5.3.2 of the 11" edition of the
Code; specifically, as follows:

e Rule 2.5.17 updates paragraph 5.3.1e of the 11" edition of the Code;

e Rule 2.5.2i updates paragraphs 5.3.1d & f of the 11" edition of the Code (with
additional text to reflect a number of groups, as well as race);

e Rule 2.5.3i updates paragraph 5.3.1c of the 11" edition of the Code;

e Rule 2.5.4i updates paragraph 5.3.1g of the 11™ edition of the Code;

e Rule 2.5.5i updates paragraph 5.3.1b of the 11" edition of the Code.

5.80 Rules 2.5.6 and 2.5.7 update paragraph 5.12 of the 11" edition of the Code. As
paragraph 5.12 is one of the most often raised breaches of the 11" edition of the Code, the
paragraph has been split into two separate rules in order to give clarity at a glance to
readers. Please note that, once again, we have specified that we will expect Level 1
providers to take any appropriate action in the course of carrying out ongoing due diligence.

5.81 Rule 2.5.8 updates paragraph 7.5.3b of the 11" edition of the Code, with no
substantive changes in the text.

5.82 Rule 2.5.9 updates paragraph 7.4.1a of the 11™ edition of the Code, with one
substantive change requiring any advice given to consumers to be in line with any police
advice around meeting strangers through a Contact or dating service. We believe this is
good practice.
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5.83 Please note that the Rules above do not, at a glance, incorporate paragraph 5.3.2 of
the 11™ edition of the Code. In reviewing this paragraph, which concerns PRS that contain
violence, sadism, cruelty, or foul language, we must recognise that an element of all these
may be available in some adult services. Whilst we will still review whether or not such
services have been appropriately promoted and/or accessed, and whether they are in line
with the law, we believe it is right to use Rule 2.5.1 to judge the circumstances of each case
on its own merits in order to conclude whether serious or widespread offence has occurred.

Q1971 Do you agree with the proposed Outcome and supporting Rules around
Avoidance of harm? If not, why not?

Complaint handling

Outcomei i That consumers are able to have compl s
by the Level 2 provider responsible for the service and that any redress is provided
quickly and easily.

5.84 This Outcome will be supported by six Rules (2.6.1 to 2.6.6).

5.85 This Outcome and the supporting Rules seek to significantly expand on paragraph
3.3.5 of the 11™ edition of the Code. Para 3.3.5 was intended to ensure that consumers
would be able to call a non-PRS UK number (stated in promotional material) and have their
complaint dealt with by the provider concerned.

5.86 Our experience of enforcing this rule over the life of the 11™ edition of the Code so far
is that it has not provided enough clarity as to our expectations in respect of consumer
complaint handling. Research we have conducted indicates that this is an issue that is
important to consumers, with consumers having to make an average of between three and
seven calls® (depending on the severity of the complaint) in order to resolve their problem
with a PRS.

5.87 Whilst not all providers handle consumer complaints badly, a significant number
provide a non-PRS UK number but do not have staff in place to answer it at the advertised
times. We have ourselves tested some complaint lines that seem never to have any staff
available. Similarly, a significant number of providers, often those who have poor compliance
records, have a complaint-handling process that is unclear, or sometimes deliberately
confusing or confrontational.

5.88 Where this type of bad practice occurs, it is hard for us not to conclude it is a

deliberate attempt to guide the consumer into abandoning his/her complaint. This is

especially significant in a market such as premium rate, where the cost of a service (and so

the eventual refund) is |ikely to be |l ow. This i
a complaint relatively quickly, on the grounds that the loss of a relatively small amount of

money is unworthy of further effort. As a result, the original bad practice on the part of the

provider is less easily identified and addressed.

5.89 We are currently conducting an extensive piece of work, in conjunction with the
industry, around the experience of consumers when they complain, the conclusions of
which will be tested separately from the Code, as they go further than the requirements we
seek to place on Level 1 and 2 providers here. However, this work has, in part, informed our
proposals and may inform General Guidance to industry to clarify our expectations further
around Complaint handling.

Sour ce: AWhat happened to cust omieResomimno2008.0 mpl ai ne
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5.90

It is important to stress that, in part, this Guidance will take account of the different

sizes of business (or the existence of sole traders), different sizes in consumer base (and so
different expectations around the capacity for handling consumer complaints) and different
sectors that may carry different requirements in terms of compliant handling.

5.91

The Rules that support the Complaint handling Outcome seek to address the most

common causes of consumer frustration, which, on the basis of our research and
experience, are as follows:

A failure to make consumers aware of how to complain;

A failure to progressthecon sumer 6 s compl aint quickly and t
consumer how this will be done;

A failure to provide the contact details for another provider (if the first provider is not

the most appropriate handler of a complaint);

A failure to give refunds quickly (including any costs incurred in calling to complain)

and in a manner that the consumer can access;

A failure to provide PhonepayPlusd contact d:
with the way their complaint is being handled;

A failure to prove howacon s umer 6 s compl ai nt,whemarsqudstede n deal t
by PhonepayPlus.

Q2071 Do you agree with the proposed Outcome and supporting Rules around
Complaint handling? If not, why not?
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6. Part Three T Registration and Responsibility

Background to our proposals

6.1 The Discussion Paper published in June 2009 acknowledged that the size and
diversity of PRS delivery chains had grown since the launch of the 11" edition of the Code.
The Discussion Paper set out two distinct types of chain i voice and SMS i but also
identified that other models would develop in the near future around VolP or broadband.

6.2 In addition, the Discussion Paper acknowledged that the roles of each party within
the delivery chain i i.e. Networks, Service Providers and Information Providers (to use the
terminology of the 11™ edition of the Code) i may differ depending on the type of service
offered or the billing mechanic used. We have provided a more detailed illustration of these
differences at pages 21-22 of this document.

6.3 At present, the majority of the responsibility for the Code falls on the Service
Provider. In deciding whether this was still appropriate, the Discussion Paper examined not
only the changing and increasingly flexible roles that different parties take in PRS delivery,
but also investigations over the life of the 11™ edition of the Code up to June 2009. An
analysis of investigations illustrated the following:

a) 65% of all upheld cases during the life of the 11™ edition of the Code involve
Service Providers that have breached the 11" edition of the Code on more than
one occasion;

b) A third of all upheld cases involve Information Providers that have breached the
11" edition of the Code on more than one occasion:;

c) Over a fifth of all upheld cases contain at least one upheld breach against a
provision that the same Information Provider was previously involved in
breaching.

6.4 In looking at these statistics we had to acknowledge that the majority of cases involve
both Service Providers and Information Providers, and that responsibility for breaches may
involve more than one party in the value chain. Under current regulations, Service Providers
will inevitably be involved in more upheld breaches, given their position in the delivery chain
and the way that regulation is targeted.

6.5 However, in accepting an argument that the 11™ edition of the Code may hold some
Service Providers responsible for a breach that they did not directly cause, we also
recognised that the figure of 65% above might indicate that some Service Providers do not
have effective systems to apply lessons learnt from previous mistakes to all their clients, or
perhaps the motivation to apply them.

6.6 The Discussion Paperés conclusions around t h¢
responsibility should apply can be summarised as follows:

e Every part of the value chain should assume some degree of responsibility to ensure
consumers are not harmed. However, we do remain mindful of the restriction
contained within the Communications Act 2003 on the placing of obligations on some
types of network providers.

e The new Code should facilitate the targeting of as many parties within a delivery

chain as have been involved in causing consumer harm. Whilst it is right that we
should target a business or individual that has directly caused the consumer harm, it
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is also right that we target any other party, sitting higher up the delivery chain, that
has allowed consumer harm to occur, either deliberately, or through negligence.

¢ In order to target as many parties within a delivery chain as have been involved in
causing or allowing consumer harm, PhonepayPlus would require more information
about all parties, especially those lower down the delivery chain (i.e. Level 2
providers), than we currently have.

¢ In order that the above approach works, PhonepayPlus would need to consider
extending some of our current requirements around provision of information; either to
move them from being voluntary to mandatory, or to extend them along the delivery
chain so the requirement could apply to all parties.

6.7 This section now goes on to set out our proposals in respect of the responsibilities
that should lie with Network operators, Level 1 providers and Level 2 providers. Many of the
proposals will directly reference sections of the draft Code itself, which can be accessed
here: http://www.phonepayplus.org.uk/upload/New-Code-consultation-Annex-A-draft-

Code.pdf

General Responsibilities

6.8 The paragraphs that cover General Responsibilities (3.1.1 to 3.1.8) update and add
to the requirements set out at paragraphs 2.1 and 2.5 of the 11" edition of the Code, and
extend those requirements from Network operators to also encompass Level 1 and Level 2
providers. These paragraphs 1 along with those in respect of Contracts later on in the
document i also remove the need for sections 3 and 4 of the 11" edition of the Code (which
applied specifically to Service Providers and Information Providers respectively).

6.9 Paragraphs 3.1.1 to 3.1.8 have therefore been updated accordingly, but stakeholders
should also note four key additions to this section:

Requirement to ensure complaints are handled appropriately

6.10 We have made it clear in previous sections that responsibility for compliance with the
Outcomes and Rules in Part Two rests with the Level 2 provider (with the exception of
circumstances where a Level 1 provider provides any part of a service that directly impacts
upon consumers). However, Network operators and Level 1 providers retain a responsibility
to take reasonable steps in the context of their roles to ensure the Outcomes and Rules are
complied with, a responsibility that is restated at paragraph 3.1.1a.

6.11 In the context of this responsibility, we would like to draw particular attention to the
requirement set out at paragraph 3.1.1d for Network operators and Level 1 providers to
ensure that complaints are being handled appropriately.

6.12 Whilst Level 2 providers retain the responsibility for handling consumer complaints, it

is clear that consumers do not always complain directly to the Level 2 provider. Often

compl aints about services will be directed to tFh
instance.

6.13 Inthe case of mobile servicesthatoper at e on fisharedod shortcode
shortcodes that provide access to more than one service, wthac onsumer 6 s preferen
most often being established by his/her use of a keyword, or selection of a particular icon on

a WAP or mobile website) these will often be provided by more than one Level 2 provider.

As a result, the Level 1 provider responsible for the shortcode may prefer to have its contact
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details |isted on PhonepayPl usd6 eNaummbngr Checker i
complaints arisingfromac onsumer 6s use of the Number Checker

6.14 In either of these circumstances, paragraph 3.1.1d would reflect our consideration
that consumers should be quickly provided with contact details for the Level 2 provider
responsible for the service (and therefore for resolving the complaint).

6.15 PhonepayPlus is currently working with the Industry Liaison Panel on industry best
practice for handling consumer complaints. One suggestion coming out of this work is that,
in circumstances where a Level 1 provider (or Network operator who contracts directly with a
Level 2 provider) discovers that a Level 2 provider is not meeting its responsibilities around
complaint handling, they should have a degree of responsibility to ensure the complaint is
progressed quickly and transparently.

6.16  As with other changes in the proposed new Code, we accept that Network operators
and Level 1 providers will require a degree of Guidance around our expectations in respect
of paragraph 3.1.1d. We expect our joint work with industry to reach some conclusions in the
near future, at which point we plan to consult on the best practice arrangements proposed as
a Guidance note to the new Code of Practice.

Q217 Do you agree with the proposals around the level of responsibility Network
operators and Level 1 providers should takeinregardtot hei r direct <client s
of consumer complaints (paragraph 3.1.1d of the draft Code)? If not, why not?

Requirement to ensure services are of adequate technical quality

6.17 Paragraph 3.1.8 requires that all Networks operators and providers (both Level 1 and
Level 2) take reasonable steps, in the context of their roles, to ensure that services are of an
adequate technical quality. This updates paragraph 3.3.3 of the 11" edition of the Code, with
the only substantive change being a specific reference to technology that enables exit from a
service.

6.18 The 11™ edition of the Code applies this requirement only to Service Providers. It is
clear that the increasingly diverse range of delivery chains, and different roles within them,
means that the technology required to operate and deliver them is by no means always
concentrated in the hands of a Level 1 provider, or any other one party in the chain. For this
reason, we propose to extend this requirement to all parties in a delivery chain, within the
context of their roles.

Q221 Do you agree with the proposals around technical quality? If not, why not?
Internal risk control

6.19 Paragraph 3.1.5 requires that all Network operators and providers (both Level 1 and
Level 2) have such arrangements in place to ensure they can comply with the Code, and to
demonstrate those arrangements to PhonepayPlus upon request. In effect, this requires all
terminating networks and providers to check that their own compliance procedures,
whatever form those take, enable them to fulfil their responsibilities T in effect, to perform
due diligence on themselves.

6.20 We believe that such a requirement will improve regulatory effectiveness by enabling
PhonepayPlus to earlier address failings that do not relate to an individual service, but rather
arise fromalevellpr ov i deeef20psr,0 v i daNetvark oopre r adystemdtis failure

to learn from their previous mistakes, or the publicised mistakes of others.
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6.21 Where Networks operators or providers (Level 1 or Level 2) are involved in a series
of breaches within a relatively short timeframe, we will require that they undertake an
enforced compliance audit by an independent third party. Through this action, PhonepayPlus
aims to address failings in internal compliance to prevent consumer harm caused by
avoidable lapses in process.

Q23171 Do you agree with the proposals around internal risk control (paragraph 3.1.5 of
the draft Code)? If not, why not?

Risk assessment and control on clients

6.22 Ultimately, the possession of a connection to a phone-paid service is a fundamental
benefit to all those who share revenue from it, be it Network operators, Level 1 providers or
Level 2 providers. So, where a connection is subcontracted along the delivery chain to a
client, we would expect the party that has subcontracted it to deliver an appropriate degree
of risk assessment and control on its clients on an ongoing basis.

623 The Discussion Paper set out PhonepayPl uso6 b
consumer harm are of greater benefit, both to consumers and the industry, than punishment

of harm after the event. The Discussion Paper went on to identify due diligence, followed by

an assessment of risk once a client is contracted, and then an action plan to monitor and

control any risk, as one of the key steps towards preventing consumer harm from occurring.

6.24  Whilst we would not usually expect 24-hour blanket monitoring from any Network
operator or provider, the Discussion Paper set out our opinion that any party that
subcontracts with a client along the delivery chain should have a reasonable awareness of
the potential risk that such a client, and the services they run, poses to consumers.

625 Further to this, the Discussion Paper stated
unreasonable to expect terminating networks or providers, under certain circumstances, to

take steps to monitor and control that potential risk; and to face sanctions if consumer harm

occurred as a result of reasonably identifiable and controllable risk.

6.26 To this end, Paragraphs 3.1.3 and 3.1.7 of the draft Code require that all parties in a

delivery chain carry out a reasonable risk assessment of any party with whom they contract,

and then carry out reasonable monitoring of that
based on their ongoing risk assessment of that client.

6.27 Inthe case of those who do not contract directly with a Level 2 provider,

PhonepayPlus acknowledges that it would be difficult, and unreasonable, to expect those

parties to directly monitor services provided by a Level 2 provider further down the delivery

chain. In such cases, we would expect that Level 1 providers carry out a reasonable

assessment of their clientds actions in regard t
chain.

Further consideration around the application of risk assessment and control to Network
operators

6.28 With respect to terminating Network operators, the requirement to perform risk
assessment and control becomes more complex due to the differing characteristics in the
variety of PRS delivery chains. Some terminating Network operators, especially in delivery
chains relating to voice-based services, contract directly with Level 2 providers. In such
cases, we feel it is not unreasonable to expect that Network operator to carry out reasonable
checks on their clientséservices and their general compliance with the Code.
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6.29 However, it is clear that by no means do all terminating Network operators connect
directly with a Level 2 provider. In the case of some larger terminating Networks operators,
in both the voice and text-based sectors of the market, they connect with a significant
number of Level 1 providers, who, in turn, connect with a range of Level 2 providers. As
such, the potential number of Level 2 providers, and the services that a terminating Network
operator might have to monitor as part of a duty to check whether their client (the Level 1
provider) is controlling risk, is very high.

6.30 In light of the two paragraphs directly above, we have considered whether some, or
all, terminating Networks operators should be exempted from the need to perform ongoing
risk assessment and control, and be required only to perform due diligence on their clients
(similar to their current responsibility in the 11™ edition of the Code, and updated at
paragraph 3.3.1 of the new Code).

6.31 As such, we present three straightforward options regarding the application of rules
around risk assessment and control to terminating Network operators:

a) Network operators are exempted from the need to perform risk assessment and
control where they do not contract directly with a Level 2 provider;
b) Network operators are required to perform risk Assessment and control to a
reasonabl e degree on all their clients, wi t h
dependent on whether that client is a Level 1 or Level 2 provider;
c) Network operators are exempted from the need to perform risk assessment and
control on any of their clients, but, as with options a) and b), will have to perform due
diligence on their clients.

6.32 We have already stated that we do not feel it is reasonable to expect some

terminating Network operators to perform actual checks on services. However, this may not

preclude Network operators from playing some part in ongoing risk control. We consider that

Network operators can, to an extent, monitor the levels of traffic for Level 1 providers and

take steps to inform PhonepayPlus of any unusual spikes in traffic that may suggest

consumer harm. We note that the six Mobile Network Operators in the UK already take a
proactive approach to this wit® their fRed and Y

6.33  Similarly, we consider that Network operators could inform PhonepayPlus of any
information that might suggest a general failure of compliance on the part of a Level 1 client.

6.34 In light of the consideration in the two paragraphs directly above, we are currently
minded to pursue option b), and this is reflected in the current draft of the new Code, which
sets clear responsibilities for Network operators. However, we would welcome any feedback
that respondents have to offer.

6.35 More generally, we are aware that Networks operators and providers may need a

clearer picture of Phon e duedilBdneesisk assesgnentandt i ons ar
control, and what constitutes compliance with the rules set out in the draft Code. With this in

mind, we believe it is appropriate to provide an illustrative draft of how General Guidance to

industry around due diligence, risk assessment and control might look. This is attached at

Annex C of this document, and we welcome comments from respondents as we continue to

develop it.

1% Mobile Network Operators currently conduct their own programmes of monitoring to ensure that services are

compliant with their contractual obligations around consumer protection, one of which is to comply with the

PhonepayPlus Code of Practice. Services that do not comply with any contractual obligations can be given a

iYell ow Cardo (warning that service will8Ho@s),bfroaké&®&ednl ess
Cardo (service is blocked unti.l compliant), depetwoki ng on t |
Operators agree to inform PhonepayPlus when cards of either colour are issued.
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Q241 Do you agree with the proposals in regard to due diligence, risk assessment
and control (paragraphs 3.1.1a, 3.1.7 and 3.3.1 of the draft Code)? If not, why not?

Q2571 Do you agree with the draft General Guidance around due diligence, risk
assessment and control set out at Annex C? If not, why not?

Q2671 If you have a preferred option (a, b, or c) in regard to the application of risk
assessment and control to Network operators, then please state that preference,
along with any reasoning you may have.

Directions

6.36 The paragraphs that cover Directions (3.2.1 to 3.2.3) update the previous
requirements for Network operators to respond to instructions from PhonepayPlus in respect
of its regulatory duties, and extend those requirements to Level 1 providers.

6.37 These paragraphs also require that Networks operators and all providers comply with
any direction, notice or request for information issued by PhonepayPlus in pursuance of its
duties as a regulator.

Q271 Do you agree with the proposals about Directions? If not, why not?
Contracts

6.38 The paragraphs that cover Contracts (3.3.1 to 3.3.4) update the previous
requirements at paragraphs 2.3.1 and 2.3.2 of the 11™ edition of the Code for Network
operators to carry out thorough due diligence on their clients, and extend those requirements
to Level 1 providers. The new paragraphs i along with those in respect of General
Responsibilities earlier on in the document i also remove the need for sections 3 and 4 of
the 11™ edition of the Code (which applied specifically to Service Providers and Information
Providers respectively).

6.39 Paragraph 3.3.2 requires that Network operators and Level 1 providers contract only
with PhonepayPlus-registered parties, or parties that are eligible to register with
PhonepayPlus, but that PhonepayPlus has exempted.

Q281 Do you agree with the proposals about Contracts? If not, why not?

Registration

6.40 In October 2009, Ofcom published its statement on the scope of PRS regulation,
which included a recommendation that PhonepayPlus introduces a mandatory registration
scheme for all providers of PRS. Broad industry support for the introduction of registration

has been shown in a number of consul tSopeons

ov

Review, Phone pay Pl us® Di scussion Paper oPrhotnheep anyePWw uG

2010/11 Business Plan.

6.41 PhonepayPlus has done detailed work on these recommendations and identified the
following main objectives of such a scheme:

e Toidentify and hold information on relevant PRS providers;

e To provide businesses with a better understanding about the regulatory risk of
partnering with other providers;
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e To allow PhonepayPlus to enforce the new Code easily and effectively;

e To ensure repeat offenders (both trading entities and individuals) are readily
identifiable; and

e To provide consumers and providers with an effective premium rate number checking
facility.

6.42 PhonepayPlus has identified a number of principles that have informed its thinking as
it proceeds with the development of the Registration Scheme (the Scheme) and the
database that serves it:

e It must set out to achieve an increase in compliance;

e The Scheme will apply to all eligible providers and deliver benefits to everyone
involved in phone-paid transactions, including consumers;

¢ Only objective, factual evidence will be shared to help providers measure potential
risk;

e The Scheme will not restrain trade for those who are entitled to provide PRS as
registration will be low-cost and simple to complete;

o Benefits will be delivered in proportion to (and are likely to exceed) costs;
¢ The database will be secure in terms of access, data storage and stability; and

e The Scheme will be designed to cope with any increase in the number of industry
participants and will be flexible enough to deal with changes to the market and
regulatory regime.

6.43 The Registration Scheme will be made mandatory through rules set out in Section

3.4 of the new Code of Practice. We set out the background to the new rules below;

however, we are al so interested in hearing stakehol d
Registration Scheme, such as:

e Who should register? What should be the criteria by which we consider possible
exemptions and, based on these, which market segments do we plan to exempt from
day one of the Scheme and why?

e What should be registered? What is the minimum information necessary to
facilitate due diligence, allow PhonepayPlus to effectively enforce its Code and
provide consumers with the necessary details to find prompt redress?

e How does the Scheme relate to wider regulation? Should providers be prevented
from operating services without a registration number?

e What is an appropriate registration fee? Should it be accounted separately or
incorporated into the Levy?
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6.44 PhonepayPlus published an interim update on progress with developing the
Registration Scheme on 13 April, which is available on the PhonepayPlus website''. The
update requests input from stakeholders on whether to proceed with implementation of the
Scheme, alongside consultation on the Code of Practice. This is to ensure that the Scheme
is ready for the introduction of the new Code. The deadline for responses on this matter is 25
May 2010.

Requirement to reqgister

Requirement to register for all parties in the delivery chain

6.45 Paragraph 3.2.1 of the 11" edition of the Code requires that Service Providers (in the
terminology of the 11" edition of the Code) register with PhonepayPlus prior to commencing
operation. Para 2.1.2 of the 11" edition of the Code requires that Network operators
demonstrate to PhonepayPlus that they meet the criteria to be regarded as a Network
operator, and provide appropriate contact details. This is, in effect, also a form of
registration.

6.46 At present, these registrations are kept on record, and PhonepayPlus allocates a

reference number to each registered Service Provider in order to ensure that Network

operators are able to prove a ServicePr ovi der 6 s registration before
However, Information Providers are not required to register and, as a result, little information,

other than a breach history, is available to PhonepayPlus.

647 PhonepayPl usd revi ew onéwQodeiDiscussiondPaperas part of
concluded that requiring all Networks, Level 1 providers and Level 2 providers to register

would facilitate due diligence and risk management, both on the part of those contracting

with others in a PRS delivery chain, and on the part of PhonepayPlus in the course of

carrying out its duties, if the details of their registration, along with their breach history where

applicable, were held on a database.

6.48 PhonepayPlus proposes that registrants would have to be logged into the database
in order to perform s esaConshnees wauld bemblotavvied er sd r ecor
historic adjudications and to search for information on any service.

6.49 It will be a requirement of the new Code of Practice that all Network operators, Level
1 providers and Level 2 providers must register before providing any PRS. A failure to do so
will be regarded as a serious breach. The paragraphs which cover registration of all parties
in the value chain (3.4.1 to 3.4.12) also set out the following:

e That some parties that fall within the definition of a Network operator, Level 1
provider or Level 2 provider may be exempted from the requirement to register by
PhonepayPlus. In practice, such exclusions are likely to be granted only to providers
of relatively low-risk service types (who only provide those low-risk service types).

e Registration will require the provision of certain information that PhonepayPlus
decides is needed for regulatory purposes.This information must be accurate and
kept up to date.

e That registration must be renewed annually and that PhonepayPlus will set a charge
for each registration or annual renewal.

! Details of the Registration Scheme interim update and short consultation can be found here:
http://www.phonepayplus.org.uk/output/news/REGISTRATION-SCHEME-FOR-PREMIUM-RATE-SERVICE-
PROVIDERS-AN-INTERIM-UPDATE-AND-SHORT-CONSULTATION.aspx
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e That information on any relevant breaches or sanctions imposed by PhonepayPlus
will be linked to the ¢ o mp a regigiration details, as will any information regarding
adjudications concerning directors, partners or other associated individuals
connected with the company.

e That all publicly available information registered (subject to degrees of granularity)
will be accessible to any other registered party, PhonepayPlus, Ofcom or any law
enforcement agency with legitimate interest.

e That any party can deregister at any time, but the information about that company
will be retained. This is to prevent businesses from deregistering before they suspect
a PhonepayPlus investigation will begin, and then registering a new company almost
immediately that does not then appear as being linked to the previous company. The
obligation on all Network operators and Level 1 or Level 2 providers to register will of
course remain, so any deregistered provider will be unable to operate for as long as
they remain deregistered.

e That PhonepayPlus may suspend a paoral,ybs regi
service types if they are barred by a sanction, or have failed to renew registration.

Q291 Do you agree with the proposed Code rules around the Registration Scheme? If
not, why not?

6.50 PhonepayPlus is keen that the requirement to register is proportionate and brings
benefits to industry. For that reason we are carefully considering whether it is appropriate to
require all services currently regulated by PhonepayPlus to register once the Scheme comes
into force.

6.51 To determine the amount of risk each of the sectors above represents to the
consumer, we have assessed the following:

e Number of complaints received,;

e The enforcement action taken; and

e The value of any fines levied.

6.52 We have also considered other key objectives of registration, such as tracking Level
2 providers through complex value chains, to determine whether registration is justified for
each of these sectors.

Q3071 Do you agree that these are the appropriate risk factors and measures to use
when drawing up a framework for assessing which services should be required to
register? Do you have any further suggestions on criteria we should consider?

6.53 PhonepayPlus took on the regulation of services operating on the 087 number
ranges on 1 August 2009. At the time these services were brought into the PRS regulatory
regime, it was noted by Ofcom and the industry that the potential consumer risk of these
services was of a different order to other PRS services, given the maximum call charge
could be 10p a minute from a BT landline (although mobile tariffs for 08 numbers can be
considerably higher than this).

6.54 Given the lower level of consumer risk represented by 087 services, we agreed to
initially take a lighter touch approach to regulating this sector, leading to a number of Code
rules not being applied to the 087 market. In light of this light touch approach and the
substantially lower levels of complaints, enforcement actions and fines against 087
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providers, we are minded to exempt these services from registration initially. This position
will be kept under review and should incidents of consumer harm become a concern, we
would consider requiring registration of 087 services, following appropriate consultation.

Q317 Do you agree that 087 services should be exempt from the requirement to
register? If not, why not?

6.55 Interms of the information that Networks operators and Level 1 and Level 2
providers will have to provide to successfully register, we have decided that this should not
be spelled out in the Code, but notified separately through Guidance. This is to ensure that
the Registration Scheme can be updated as needed and that we maintain flexibility in the
new Code of Practice. We are currently considering what information to require and our
current thinking is that PhonepayPlus will mandate that the following accurate information
must be provided to constitute a valid registration (where applicable):

0 Business name;

o Companies House number (or foreign equivalent);

0 Trading name(s);

0 Previous name(s);

o Parent company/companies and their Companies House numbers (or
equivalent);

o0 Previous parent company name(s);

o0 Nomi nated compaddress;di rect or o

o Company address for receiving written instructions and regulatory contact
number; and
o Date of incorporation

6.56 PhonepayPlus proposes that the above information must be available to all
registrants on the database. Certain other informationcan be vol unteered
discretion. This may allow Level 1 providers greater autonomy in determining appropriate
risk controls for Level 2 providers through their commercial contracts, rather than making
such information mandatory for all. PhonepayPlus would welcome comments on what
information may be volunteered in this way.

Q321 Have we captured the correct mandatory information to include on the
Registration Scheme to meet our regulatory objectives and assist businesses in
carrying out due diligence on their contracted partners? Is there other mandatory
information we should require registrants to provide?

6.57 In addition to mandatory information, PhonepayPlus will match information on
breaches related to that particular entity or director. PhonepayPlus proposes that, subject to
directions from the Code Compliance Panel, breach records will only be matched for three
years (for Track 2 breaches) or five years (for breaches dealt with under the Emergency
procedure) following the sanction taking effect.

Q331 Do you agree that the publication of breaches should be limited by a period of
time? Do you agree that three years for a Track 2 breach and five years for an
Emergency procedure are appropriate timeframes?

6.58 PhonepayPlus considers that the body of evidence gathered throughout the life of
previous Codes forms a vital component of effective due diligence. Our belief is that it is vital
that we are able to match breaches under the 11" edition of the Code to the appropriate
entities. As before, we propose that breaches be published for three years (for a Track 2
breach) and five years (for an Emergency breach).
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6.59 In proposing this approach, we recognise that many of the breaches upheld using the
11™ edition of the Code were against the Service Provider i the entity that is currently
considered to have final responsibility for compliance with the Code. In order to match
breaches of the 11™ edition of the Code across to a registration database, will need to
ensure that those examining the data are aware that the breach was relevant to a previous
regulatory regime, and that the party found in breach at the time may not have been the only
party involved in consumer harm. We would welcome views from respondents on how this
can be best achieved.

Q341 Do you have a view on whether breaches from the 11" edition of the Code
should be matched across to the proposed registration database, and/or how this
could be best achieved? If so, please provide it, along with any supporting evidence.

6.60 Network operators and providers with gateway responsibilities (Level 1 providers)
have argued that more regulatory information about the commencement of an investigation
by PhonepayPlus would assist them in controlling any risk of consumer harm. PhonepayPlus
has observed several instances where a Level 2 provider has had its services restricted by a
responsible Network operator or Level 1 provider and, as a result, switched its contract to
another Network operator or Level 1 provider who has no knowledge of its activities.

6.61 In considering how this issue is best addressed, we have considered the possible
reputational impact of sharing any information about an investigation (as opposed to an
adjudication) of a Level 2 provider with Network operators and Level 1 providers. One
possibility would be to place a flag against a Level 2 provider®& database entry where they
had an open investigation, with the caveat that such an investigation does not necessarily
mean a breach has been upheld.

6.62 An additional consideration is that such a flag could be made available only to other
parties registered with PhonepayPlus, rather than the general public.

663 We are keen to get respondentsé views on whet
necessary and, if so, how this could be best achieved.

Q357 Do you have a view on whether open investigations against Level 2 providers
should be flagged to other parties registered with PhonepayPlus, and/or how this can
be best achieved? If so, please provide it, along with any supporting evidence you
have.

6.64 We have proposed that, following publication of the new Code, registration will be a
requirement in order to contract with Network operators or other PRS providers to deliver
services to consumers. We believe this rule is necessary to ensure that all relevant parties in
the value chain are registered, so that the new regulatory regime can be effective across the
PRS sector. We will consider the failure to register to be a serious breach of the Code.

Q361 Do you support mandatory registration of all Networks operators, Level 1
providers and Level 2 providers of eligible services? If not, why not?

6.65 PhonepayPlus is committed to ensuring that the Registration Scheme is delivered
efficiently and economically. We plan to levy a charge for registration that is designed purely
to cover the costs of setting up and maintaining the Scheme. We do not believe that the
charge will prevent a barrier to entry to the PRS market. Clearly, the final fee will be
dependent on the number of registrants in the market and the final cost of the Scheme and
the ongoing maintenance. We have been using the figure of £100 as an indicative figure, but
we will not be able to be more specific until we have a clearer picture of the costs and
number of registrants later this year.
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Q371 What do you consider to be an appropriate fee for registration? Do you agree
that the Registration Scheme should be funded by fees or should its cost be
incorporated into the general industry levy that funds PRS regulation?

Requirement to register service details

6.66 The PhonepayPlus Number Checker is a searchable database of PRS numbers and
shortcodes that assists consumers in identifying services on their bills. It has been in
existence for a number of years and it can be accessed by the general public through
PhonepayPlus6é website.

6.67 The Ofcom Scope Review identified the Number Checker as crucial tool for
Originating Networks (i.e. those who contract directly to a consumer), or for consumers in
order to identify the provider of a specific PRS number or shortcode. There are around
85,000 hits on the Number Checker each month, and, at present, it can provide the name
and a contact number for the Service/Information Provider for 85% of all in-remit searches.

6.68 Currently, information is provided to the Number Checker on a voluntary basis by
Service Providers (as opposed to Information Providers). Where information is not provided
T i.e. with the 15% of searches which do not return any information i the process of
identifying the provider is more time-consuming.

6.69 Often the consumer, or any other party carrying out a search, must contact the
Terminating Network operator in order to obtain the Service Pr o v i detailsdlrs practice,
the Service Provider may then provide the searcher with the details of its client, another step
in the process by which consumers seek redress, and by which PhonepayPlus and the
industry gain information.

670 Of combés Scope Review concl uded tdomsameiift woul d
the database were able to identify the provider for all or most PRS numbers. PhonepayPlus

agrees with this assessment, and would also add that there will be efficiency benefits for us

and the industry in having all numbers accessible in this way.

6.71 Ofcom commissioned Indepen (an economics consultancy) to assess the feasibility

of extending the Number Checkerto i ncl ude al |l PRScostbemdliter s. | ndep
analysis identified that the major benefits would come as a result of the costs avoided by

consumers and Originating Network operators in having a more direct route to identify a

PRS provider than currently available.

6.72  Whilst costs would be incurred to set up and maintain the extended Number Checker

database, the analysis suggested that there is very strong case for expanding the Number

Checker to include most PRS numbers. The Net Pre
estimated at £3.1 million and the NPV of the costs at £0.6 million, giving a net benefit of £2.5

million over a five-year time period.

6.73 Given the strength of these findings, the Scope Review recommended that the
Number Checker should be expanded to cover as close to 100% of PRS numbers as
possible. The Scope Review went on to identify that, to achieve certain aspects of this
proposal, a change in the PhonepayPlus Code of Practice may be required.

6.74 PhonepayPlus agrees with this assessment, but recognises it was carried out at a

point when Ofcom could not be sure as to whether we would require all those involved in the
provision of PRS to register with us.
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6.75 With mandatory registration a proposed requirement of the new Code, and one which
has been widely supported by industry feedback so far, PhonepayPlus has concluded that it
is possible to require all Level 2 providers to provide up-to-date information to the Number
Checker. This should, if carried out by all providers in compliance with the Code, provide
100% coverage. Where services have been excluded from registration, we would offer the
opportunity for voluntary service registration. Additionally, we would continue to populate
information on frequently searched numbers from service sectors excluded from the
requirement to register.

6.76 To this end, paragraph 3.4.12 will require Level 2 providers to supply up-to-date,
relevant details to PhonepayPlus that will enable their services to be:

o Clearly identified to consumers; and
e Clearly identified as being the responsibility of the provider concerned.

6.77 PhonepayPlus proposes that merely the name of the party responsible for customer
service and a non-premium rate number (which is capable of effecting a successful enquiry
or complaint) should be sufficient for these purposes.

6.78 When a level 2 provider fails to register its service in accordance with the rules, as
well as opening an investigation, PhonepayPlus will also populate the affected service
registration information with any relevant information. This will aim to assist affected
consumers in seeking redress.

6.79 PhonepayPlus research indicates that many consumers use the existing Number
Checker to self-serve their questions about their use of phone-paid services. To this end,
PhonepayPlus proposes that Level 2 providers may choose to share the following
information on a voluntary basis:

Service name;
Service category;
Price; and

Directions for enquiry.

6.80 Paragraphs 3.4.12b and 3.4.12c state that PhonepayPlus will include such details on
a publicly accessible database and that any changes must be updated within two working
days.

6.81 As previously stated, PhonepayPlus is currently undertaking work separate to the
Code to identify the best option for a database and build it. This work will also cover the
delivery of an expanded Number Checker and how best the information on it can be
aggregated with the Registration Scheme database.

6.82 Initial feedback we have had from industry representatives indicates that the
expansion of the Number Checker to facilitate an accessible record of all current services,
their providers and their codes is a popular proposal.

6.83 Level 1 providers have raised some concern that, if the consumer is directed

immediately towards a Level 2 provider in respect of a Number Checker search, then the
respective Level 1 pr ovi de ssewicelislbeing eomplainedvar e t hat
about, something which is especially pertinent given our proposals in respect of Paragraph

3.1.1d (the level of responsibility a Network or Level 1 provider should take to ensure that

consumer complaints are being handled correctly). PhonepayPlus will therefore explore
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whether this information can be automatically shared with Level 1 providers as part of the
new database.

Q381 Do you agree with the proposals around registration of service details? If not,
why not?

6.84 Following consideration of responses on the issues of registration raised in this
consultation and the interim update, we plan to produce a Guidance note that will set out our
considered position on registration. In line with all of our Guidance relating to the new Code,
this will be subject to a further full period of consultation ahead of the Registration Scheme
coming into force.

Requirement to withhold or retain payment

6.85 The 11" edition of the Code contains a requirement for Network operators to withhold

payment for 30 days to ServicePr ovi der s . Revenue gained from a c
premium rate phone-paid service is divided between all those who have had a role in

providing it i usually a Network operator, a Service Provider and an Information Provider,

using the terminology of the 11™ edition of the Code i according to pre-agreed contracts.

6.86 Historically, PhonepayPlus experienced some problems in investigating consumer
harm where a business received its share of revenue from a service shortly after a
transaction had taken place (often as soon as 24 hours afterwards). Once the business
concerned had received its revenue, which could be substantial, following, for example, a
scam perpetrated over a holiday weekend, it could cease to trade and, in effect, disappear
from PhonepayPlus scrutiny by the time consumer complaints had been received.

6.87 So, in order to allow PhonepayPlus sufficient time to investigate any allegations of

consumer harm, the 11™ edition of the Code contained a requirement for Network operators

to delay any r evenu eSewitedmowders by atleasa3p dagsrirondthet o

date of the transaction. In practice, this rule required businesses to exist for at least that

amount of time T long enough for PhonepayPlus to receive complaints, begin an

investigation and instruct Network operators to withhold all revenue share until the
investigation was compl et-yni Gihit s sdiasnswc ¢ htait vihaed
harmed consumers.

6.88 Whi | st -dayhlrude eXisB®for Network operators, the requirement did not extend

to Service Providers, or anyone else in the value chain that subcontracted to another client.

As a result, some providers, in order to stimulate business in an environment with heavily

competitive margins, began the practice of paying out to clients in advance of their actual

receipt of the money from Network operators. Once again, this led to situations where the
perpetrator of consumer harm was adiolee to cease t
PhonepayPlus could launch an investigation and stop revenue outpayments.

6.89 In these situations, a Service Provider (or Level 1 provider who connects directly with
a Network operator) is currently held liable for breaches of the Code, and so also for any
fines or other sanctions that are subsequently decided by the CCP.

6.90 Whilst the Level 1 provider certainly has some responsibility 7 i.e. for providing
access to consumers to the perpetrator of the consumer harm, and for due diligence i the
Discussion Paper acknowledged it is frustrating for Service Providers/Level 1 providers to be
held liable for sanctions that relate to a specific breach they did not directly perpetrate. In
addition, the current approach does not necessarily prevent the perpetrator of the harm from
creating a new business and continuing to cause harm in the same way by connecting to
another provider.
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6.91 The Discussion Paper concluded that, if the new Code is to allow PhonepayPlus to
investigate throughout the delivery chain, then the capacity to delay payment along the
whole chain must also exist. The Discussion Paper explored a number of options, including
a proposal t odag/t erud et e BICedbackve receedramn e r
industry stakeholders suggests that this approach would create genuine cashflow problems
for their clients, including those with no breach history with PhonepayPlus.

692 The Discussion Paper al sodaymopasedtoxtaé¢ndiprag
delivery chain, which would prevent any provider from paying out in advance of receiving

any payment themselves. Such an approach would ensure PhonepayPlus had time to

investigate the actions of all those in a delivery chain, allowing individuals associated with

repeat offences to be identified and blocked in terms of their market access.

6.93 It would also level the playing field in terms of competitive advantage for Level 1
providers and prevent circumstances where those providers would subsequently become
liable for a financial penalty that is unrelated to a breach that they are directly responsible
for. With this consideration in mind, this is the approach that PhonepayPlus proposes in the
draft Code, at paragraphs 3.5.1 and 3.5.2.

6.94 In addition to this extension of the 30-day payment rule along the delivery chain,
paragraph 3.5.3 of the draft Code allows for the withholding of funds to be extended beyond
30 days, subject to a PhonepayPlus direction. As is currently the case, such a direction
would take place in the context of an investigation.

6.95 Inthe case of both paragraph 3.5.1 and 3.5.3, a requirement to withhold would be
placed on more than one Level 1 provider, if a Level 2 provider connected with multiple
Level 1 providers in respect of a service.

6.96 Paragraphs 3.5.3 and 3.5.4 make clear that in the event of a failure to withhold
payment the provider who failed to withhold may be directed to pay any fine or refund, up to
the total of the money which should have been withheld.

Q391 Do you agree with the proposals around withhold and retention of payments? If
not, why not?

Data Protection

6.97 The paragraphs that cover Data Protection (3.6.1 and 3.6.2) update the requirements

set out at section 2.2 and paragraph 3.4.3 of the 11" edition of the Code, and extend those

requirements from Network operators to also include Level 1 and 2 providers. In addition the

first sentence of 3.6.2 has had the phrasefiand may be used in futureodo a
This is to make clear that this requirement includes the need to make it clear to consumers

that they may be marketed to in the future.

6.98 Otherwise, the text is not substantively changed.
Q4071 Do you agree with the proposals around Data Protection? If not, why not?

Responsibilities specific to individual parts of the delivery chain

Network operator responsibilities
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6.99 The paragraphs that cover the responsibilities specific to Network operators (3.7.1 to
3.7.4) update the requirements set out at paragraphs 2.1.2a, 2.1.6, 2.4.1 and 2.4.2 of the
11" edition of the Code.

6.100 Paragraph 3.7.2 is an addition, which states that that, where a Network operator
provides any part of a service that directly impacts on consumers, then the Network operator
(as opposed to any client) will be held responsible for that particular part of the service in
respect of Part Two of the Code, and PhonepayPlus may raise breaches directly against the
Network operator.

6.101 Otherwise, the text is not substantively changed.

Q411 Do you agree with the proposals around Network operator responsibilities? If
not, why not?

Level 1 provider responsibilities

6.102 The paragraph that covers the responsibilities specific to Level 1 providers (3.8.1),
effectively states that, where a Level 1 provider provides any part of a service that directly
impacts on consumers, then the Level 1 provider (as opposed to any client) will be held
responsible for that particular part of the service in respect of Part Two of the Code, and
PhonepayPlus may raise breaches directly against the Level 1 provider.

Level 2 provider responsibilities

6.103 The paragraphs that cover the responsibilities specific to Level 2 providers (3.9.1 and
3.9.2) update the requirements set out at paragraphs 3.3.1 and 3.3.2 of the 11™ edition of
the Code and apply them to Level 2 providers.

6.104 Otherwise, the text is not substantively changed.

Q4271 Do you agree with the proposals around Level 1 and Level 2 provider
responsibilities? If not, why not?

Prior Permission

6.105 Paragraph 5.1 of the 11™ edition of the Code allows that certain categories of service,
against which we identify a specific risk or risks, may be subject to a requirement to seek
Prior Permission from PhonepayPlus to operate.

6.106 The Discussion Paper set out that such permission is granted or refused by a
Tribunal after a consideration of whether the applicant is capable of providing a compliant
service. The granting of permission is most often subject to applicants agreeing to abide by
additional conditions that PhonepayPlus prescribes.

6.107 The Discussion Paper confirmed that PhonepayPlus still saw Prior Permission as a
useful way of controlling emerging risk, and proposed to retain Prior Permission for the new
Code. However, the Discussion Paper also identified that some categories of service require
closer scrutiny as part of Prior Permission being granted than others, and questioned
whether all categories of Prior Permission needed to be considered by a Tribunal, rather
than the PhonepayPlus Executive.

6.108 The Discussion Paper proposed altering the Prior Permission regime in three ways:
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a) The splitting of Prior Permission into fPrior Notificationo(permission is granted by the
Executive, subject to an undertaking to abide by the conditions), and fPrior Consento
(permission is granted by a Tribunal, subject to an assessment, as at present).

b) The facility for PhonepayPlus to decide whether Prior Permission must be sought by
Level 1 providers who connect directly with a Network operator, or Level 2 providers,
or by any other combination of parties in a delivery chain (until this point, Prior
Permission has always fallen on Service Providers).

c) The facility fora Tribunalt o assess an applicantds recent
thea p p | i sudability@®csprovide a service, when considering whether their
application should be granted.

6.109 We received no negative feedback to these proposals, and so paragraph 3.10.3
includes an alteration in respect of ¢) above. The other two proposed alterations are not
specifically referred to in the Code, but will be covered in Guidance on the subject of Prior
Permission, to be drafted at a later stage. This will include details on which current Prior
Permissions will be dealt with by the Executive (as fPrior Notificationsd and which will
require Tribunal approval (fPrior Consentg.

6.110 As with the 11" edition of the Code, paragraph 3.10.5a retains the facility for
providers to seek specific permission not to comply with any part of the Code, if they can
satisfy a Tribunal that they can meet the objectives by other means.

6.111 We intend any changes to the Prior Permission regime to apply to new applications
once the new Code of Practice comes into force. Existing Prior Permissions will remain valid.

Q431 Do you agree with the proposals around Prior Permission? If not, why not?
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7. Part Four i Investigations and Sanctions

Background to our proposals

7.1 Having considered Outcomes to deliver consumer protection, and the responsibility
for delivering those Outcomes, the Discussion Paper published in June 2009 focused on
how an investigations and adjudications process could best support our proposals in those
other two areas.

7.2 We came to three main conclusions:

e Our investigations process should allow a graduated response to complaints,
dependent on the degree, or likely degree, of consumer harm;

e We should have the flexibility to open different types of investigation into different
parties involved in the provision of one service; and

e Our existing range of sanctions should be added to, if possible, in ways that further
disincentivise or prevent consumer harm.

7.3 This section now goes on to set out our proposals in respect of investigations and
adjudication procedures, and the sanctions arising from them. Many of the proposals will
directly reference sections of the draft Code itself, which can be accessed here:

http://www.phonepayplus.org.uk/upload/New-Code-consultation-Annex-A-draft-Code.pdf

Investigations

7.4 The paragraphs that cover Investigations (4.2.1 to 4.2.9) update section 8.3 of the
11" edition of the Code, with some significant alterations, as noted below.

7.5 Paragraphs 4.2.1 and 4.2.2 update paragraphs 8.3.1 and 8.3.2 of the 11" edition of
theCode (around PhonepayPlusé right to investigat
investigations through monitoring), with no substantive changes to the text.

7.6 Paragraph 4.2.3 updates paragraph 8.3.3 of the 11™ edition of the Code, with a
number of specific additions to the examples of information that PhonepayPlus may request
as part of an investigation, as follows:

e Evidence of due diligence on the part of a Network operator or Level 1 provider;

e Evidence of risk assessment and control on the part of a Network operator or Level 1
provider; and

e Arrangements between any provider and another relevant party who does not fall
under our requirement to register. We believe this is important given the increased
use of affiliates, especially for web- and text-based marketing, or for complaint
handling. In such circumstances, it may be necessary to ascertain, for example,
whether an affiliate has been incentivised by the contracting provider in a way which
is conducive to consumer harm or frustration.

7.7 Paragraphs 4.2.4 and 4.2.5 build on a number of responsibilities found in the 11"
edition of the Code to disclose information to PhonepayPlus on request (specifically at
paragraphs 2.5.1, 3.2.2, and 8.3.3), by requiring that Network operators or providers do not
knowingly or recklessly provide false information, or omit to provide any information which
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PhonepayPlus does not specifically request, but which may be illuminating in terms of an
investigation. As with a number of proposed changes throughout this new Code, we believe
that this will carry benefits in terms of efficiency, as PhonepayPlus will have an earlier and
better picture of the totality of information around an incident of consumer harm.

7.8 Paragraphs 4.2.6 and 4.2.7 identify that PhonepayPlus may use any of three
procedures when investigating, and that it may investigate as many parties in the delivery
chain as is necessary when considering an incident of consumer harm. In practice, it is
unlikely that multiple investigations will be opened where Level 1 providers and/or Network
operators can prove the efficacy of their due diligence, risk assessment and control at an
early stage. However, even where these processes have been carried out, consumer harm
may occur as a result of, for example, a technical failure and, in this instance, we may look
to the appropriate party in the value chain in order to investigate the consumer harm that
arose.

7.9 Paragraph 4.2.7 highlights that PhonepayPlus may use different investigation
procedures for different parties in respect of the same incident of consumer harm. In doing
so, we will base the procedure selected for each party on the severity of their involvement
and their breach history.

7.10 Interms of resource, the change of approach set out at paragraphs 4.2.6 and 4.2.7 is
likely to impact most often upon Level 2 provider, and then Level 1 providers. However, any
provider that can prove its due diligence and risk control to our satisfaction should be swiftly
eliminated from an initial assessment of the consumer harm caused. Therefore, the time
spent developing, implementing, and recording risk assessment and control should be offset
by the time saved in dealing with PhonepayPlus as part of an investigation.

7.11 Further to the approach set out immediately above, paragraph 4.2.8 highlights
PhonepayPlusé right to open i neithes duiing @ bfferam s agai n
investigation. This allows PhonepayPlus to act against other parties, whenever the progress

of an initial investigation (or new evidence, such as fresh consumer complaints) brings to

lightanot her inyoleeméntirbcensumer harm.

712 Last !l vy, Paragraph 4.2.9 highlights PhonepayPl
downgrade an investigation at any stage, prior to the investigation going before a Tribunal,

where new information or evidence comes to light. Obviously, this will be done with

reasonable notice, especially where an investigation is upgraded.

Q4471 Do you agree with the proposals around P h o n e p a yirvéstigatéions? If not,
why not?

Track 1 procedure (formerly Informal procedure)

7.13 The Discussion Paper set out our view that, despite its strengths, the Informal
procedure presented in the 11" edition of the Code did not appear informal enough to
engage the industry, or formal enough to act as a suitable, time-based deterrent.

7.14 We proposed an approach whereby the procedure could be used, depending on the
providerdés breach record, to deal with minor i nf
provider accepts a time-based action plan from us to resolve the issue. The provider would

have to prove to us that it had resolved any consumer harm to our satisfaction before the

time limit had expired and pay an administrative charge for the time involved in compiling the

action plan, as appropriate.
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7.15 We do not intend to publish details of Track 1 procedures widely, for example via an
email alert to all subscribers. However, willingness from providers to engage with us in this
manner i and summary information on corrective action they have taken to address minor
compliance issues i is likely to be of interest to potential commercial partners. For that
reason, we are minded to link Track 1 resolutions to providers as part of the Registration
Scheme, whilst emphasising that these are resolutions between PhonepayPlus and the party
concerned, rather than adjudications.

7.16 This approach was welcomed by stakeholders who responded to the Discussion
Paper, and the paragraphs of the draft Code that cover the Track 1 procedure (4.3.1to
4.3.5) set out the following:

e That PhonepayPlus will contact the relevant party or parties (be it a Network
operator, Level 1 provider or Level 2 provider) where it has decided to use a Track 1
procedure and provide them with an action plan and deadline for resolution.

¢ PhonepayPlus may charge for any reasonable administrative costs.

e The party concerned does not have to accept a formal breach, but must accept
consumer harm has occurred and demonstrate the action plan has been followed
by the deadline. A failure to do so may see a Track 2 procedure (formerly Standard
procedure) being invoked, with a failure to implement a Track 1 plan as an
aggravating factor.

e The party concerned can appeal any part of the action plan in writing, but if
agreement cannot be reached, or if the infringement itself is disputed, then
PhonepayPlus may invoke a Track 2 procedure.

¢ PhonepayPlus will keep a record of any such procedures and retain them for
consideration in light of any further infringements of the Code by the same party.

7.17 We believe that making any actions time-based will ensure that minor non-
compliance is quickly resolved and prevented from growing. The introduction of a
reasonable administrative charge is a departure from the previous Code, but we believe that
the majority of providers will find the payment of an admin charge preferable to the cost and
time required for a formal investigation. This also ensures that the wider industry does not
bear the burden of cost for our enforcement actions.

7.18 ltis our opinion that these alterations to the practice used in the 11" edition of the
Code serve to better integrate informal action into a graduated set of responses to consumer
harm. In light of this integration, we propose to rename the augmented Informal procedure
as a Track 1 procedure, and a Standard procedure (the next step along) as a Track 2
procedure.

Q4571 Do you agree with the proposals around the Track 1 procedure? If not, why
not?

Track 2 procedure

7.19 The Discussion Paper concluded that the Standard procedure set out in the 11"
edition of the Code should largely be retained, as it had no fundamental flaws, or aspects
that would require change in order to better deliver the stated aims of the new Code.
Responses to the Discussion Paper, and others who provided informal views through the
last 12 months, suggests stakeholders are in agreement with this standpoint.
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7.20 For this reason, the paragraphs that cover the Track 2 procedure (4.4.1 to 4.4.7) set
out the following:

7.21 Paragraph 4.4.1 updates paragraph 8.5a of the 11" edition of the Code. With the
exception of the change from fiservice providero
move to regulate along the whole delivery chain, there are no other substantive changes to

the text.

7.22 Paragraph 4.4.2 updates paragrah 8.5b of the 11" edition of the Code. With the
exception of the addition of an upper time limit of 15 days for the setting of a longer time
limit, there are no other substantive changes to the text.

7.23 Paragraph 4.4.3 updates paragraph 8.5c of the 11" edition of the Code. There are no
substantive changes to the text, save the change to make a lack of a response an
aggravating factor.

7.24 Paragraphs 4.4.4 and 4.4.6 update paragraphs 8.5d & e of the 11" edition of the

Code respectively. Paragraph 4.4.6 has been altered to reflect that an informal

representation may be refused or cut short, at the discretion of the Code Compliance Panel,

if it contains no new evidence, or is considered unlikely to contain new evidence, in addition

to the relevant partybés written response. This i
view that informal representations are often requested, but do not always provide any further

cause for consideration or insight than that already provided in the relevant written response.

7.25 Paragraph 4.4.5 sets out that PhonepayPlus will inform the relevant party of the date
of any Tribunal hearing in respect of the procedure. In practice, this has always been the
case, but this addition formalises the practice and makes it transparent.

7.26 Paragraph 4.4.7 updates paragraph 8.5f of the 11" edition of the Code. The text has
been altered to reflect that new breaches may be raised against others in the delivery chain
in respect of the same consumer harm (e.g. a failure of risk control on the part of the Level 1
provider, where a Level 2 provider is already being investigated). As a result, the subject of

the new investigation will need to be informed and possibly have their revenue (in respect of
the service they are under investigation for) withheld.

Q461 Do you agree with the proposals around the Track 2 procedure? If not, why
not?

Emergency procedure

7.27  As with the Standard/Track 2 procedure, the Code Discussion Paper proposed that

the Emergency procedure should largely be retained as it stands. In light of our intention that

the Emergency procedure continues to be used only in cases of serious consumer harm that

require urgent remedy and that, as such, its use will be widely publicised on our website to

warn consumers and provide them with confidence that we are investigating, we feel it is

right that we retaipnoteedumname fMBEmMbdegleatkBan r ename
procedure.

7.28 Again, respondents to the Discussion Paper did not signal disagreement with our
intention to largely retain the Emergency procedure in its current form, except to identify the
need to allow withheld funds to be paid if an Emergency procedure is downgraded on
recognition of further evidence. With this in mind, the paragraphs that cover Emergency
procedure (4.5.1 to 4.5.3) set out the following:
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7.29 Paragraph 4.5.1 updates paragraph 8.6.1 of the 11™ edition of the Code. The text
contains few substantive changes, except for the following:

e The change in emphasis from fAiservice providesl

e The addition of a right for PhonepayPlus to set a shorter time limit than five working
days for the relevant party to respond, although that limit will never fall below two
working days. Such a right would be exercised only where a service had caused very
serious and widespread harm, which might potentially damage the reputation of
premium rate phone-paid services as a whole. In such a circumstance, we believe
that an ability to take swift action to progress an investigation will be of benefit.

e The addition of text that sets out that PhonepayPlus will inform the relevant party of
the date of any Tribunal hearing arising from an Emergency procedure against it. As
with a Track 2 procedure, this has always been the case in practice.

¢ The addition of text that sets out PhonepayPl
procedure in any manner it sees fit. Again, this text serves to make an existing
practice transparent.

7.30 Paragraph 4.5.2 updates paragraph 8.6.2 of the 11" edition of the Code. The text is
not substantively changed.

7.31 Paragraph 4.5.3 updates paragraph 8.6.3 of the 11" edition of the Code. The text is
not substantively changed, except for an addition that sets out under what circumstances an
Emergency procedure may be downgraded to a Track 2 procedure. Where such a
downgrading is approved, the paragraph also sets out a facility for previously withheld
revenue to be released.

Q471 Do you agree with the proposals around the Emergency procedure? If not, why
not?

Adjudications

7.32 Paragraph 4.6.1 of the draft Code updates paragraph 8.8 of the 11™ edition of the
Code. The text has been slightly altered to additionally set out the following:

e That a Tribunal will make a decision based not just on evidence presented, but also
on the extent to which the relevant party has followed any relevant Guidance
published by PhonepayPlus, or attempted to comply with rules by alternative
methods to following the Guidance.

e That a Tribunal decision may be published on the PhonepayPlus website and in any
other manner PhonepayPlus determines.

Q481 Do you agree with the proposals around adjudications? If not, why not?
Reviews

7.33  The paragraphs that cover Reviews (4.7.1 to 4.7.5) update section 8.10 of the 11"
edition of the Code, with some additions and alterations.

7.34 Paragraph 4.7.1 updates paragraphs 8.10.1 of the 11" edition of the Code, with the

addition that Tribunals may also review any determinations made in respect of administrative
charges.
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7.35 Paragraphs 4.7.2 and 4.7.3 update paragraph 8.10.2 of the 11" edition of the Code,
with significant additions. Firstly, the right to request a review in writing has been extended to
all relevant parties in the delivery chain. Secondly, any request for a review that is not
supported by new evidence must be made within 10 working days of either the publication of

a Tribunal s original decision, or receipt of tFh

7.36  Additionally, we have considered whether any request for a review, even where it is
supported by new evidence, must be made within a certain time of the original case, except
in exceptional circumstances. This is to address circumstances where a provider who does
not wish to comply with a sanction, especially a requirement to seek and implement advice
from PhonepayPlus about its services, requests a review in order to delay the sanction
further.

7.37 The proposed draft Code proposes a time limit of 30 days to request a review.
However, we have also explored options up to, and including, 90 days. We would welcome
any evidence respondents have as to whether a 30-day limit is appropriate, or whether a
longer limit is required.

7.38 Lastly, Paragraph 4.7.3 sets out the criteria that any evidence supporting a request
for a review must meet. The expectation is that an applicant must bring to light a new issue
of fact or law, which was not available at the time of the original Tribunal hearing, or
demonstrate thata Tribunald s o r i gi n a lsouheasonabie that noreasonable
Tribunal would have reached that conclusion.

7.39 These proposed additions are based upon a wish to resolve Tribunal decisions, and

implementation of any sanctions that arise from them, as quickly as possible where there are

no reasonable grounds for delay. Whilst these requirements will still allow reviews beyond

either of the two time limits on reasonable grounds, it is our intention that they prevent

providers from requesting reviews merelyasa fAdel ayi ngdo tactic in terms
Tribunal 6s deci sion.

7.40 Paragraph 4.7.4 updates paragraph 8.10.3 of the 11" edition of the Code, with no
substantive changes to the text.

7.41 Paragraph 4.7.5 updates paragraph 8.10.4 of the 11™ edition of the Code, with
significant additions. Whilst the Chair of the Code Compliance Panel (or any other legally
qualified member of a Tribunal) may still suspend sanctions pending a review, the paragraph
goes on to set out that the relevant party must request a suspension of sanction in writing,
and that the Chair will only consider suspending a sanction for the following reasons:

e Where doing so will not give risk to public harm (e.g. delaying refunds to consumers);
¢ Where not doing so will give risk to create undue hardship;
¢ Where there are exceptional circumstances.

7.42 Paragraph 4.7.5 also sets out that, where a suspension of sanction is not granted in
respect of a review, the right to a review may also be revoked if the sanction is not complied
with.

Q491 Do you agree with the proposals around reviews? If not, why not?

Q50171 Do you have an opinion on what time limit should be imposed (except in

exceptional circumstances) for seekingarevi ew after publication of &
decision? If so, please state it.
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Sanctions and Refunds

7.43 The new Code Discussion Paper set out how, in reviewing the sanctions that the 11"
edition of the Code provides to Tribunals, PhonepayPlus interviewed a range of other
regulators, in addition to industry stakeholders. In reaching its recommendations, the
Discussion Paper recognised that any additional sanctions would need to further
disincentivise consumer harm, or have the effect of otherwise preventing consumer harm.

7.44  The Discussion Paper proposed that all the sanctions available in the 11™ edition of
the Code be retained. In particular, we recognised that the maximum fine of £250,000 for
each single breach upheld, which we are already able to levy, is limited by statute.
However, this level of fine could, if applied to several breaches at once, act as a suitable
deterrent for any party involved in the provision of phone-paid services.

7.45 The Discussion Paper also proposed two new sanctions, as follows:

e Arequirement to pay an automatic refund to all consumers, not just those who have
complained to PhonepayPlus, where there is a serious breach of the Code i this was
to reflect that the number of consumers who lodge a complaint with PhonepayPlus
may be only a small fraction of the consumers who were harmed by the service. A
sanction of this nature would ensure that all affected consumers received their
money back.

¢ Arequirement to seek, and implement, a compliance audit from an independent third
party at the expense of the party found in breach i this sanction is designed to tackle
providers who are found to repeatedly breach the Code of Practice, in an attempt to
ensure they institute effective procedures to ensure future compliance.

7.46 Respondents to the Discussion Paper raised the following concerns about these
sanctions:

Automatic refunds

7.47 A requirement to pay automatic refunds may be difficult to implement, given that not

all networks have the facility for refunds to be credited directlytoac onsumer 6 s phone b
addition, some consumer numbers may be withheld, making refunds difficult. Some

respondents asked whether an equivalent amount could be donated to charity where refunds

to consumers proved impossible.

7.48 PhonepayPlus considers that some of these problems can be overcome. We are
aware, for example, of providers who have developed methods of contacting affected
consumers and informing them that they are entitled to a refund, which they can collect
either online, or from a local Post Office, on production of a unique code sent to their
handset. However, where it is genuinely impossible to identify consumers in order to refund
them, the draft Code makes provision for a charitable donation instead.

7.49 Lastly, we are aware that the requirement to make an automatic refund to a

consumer does not take account of the revenue split through the delivery chain. In practice,

the requirement for an automatic refund is likely to fall on a Level 2 provider, which will result

in them being required to pay,evenwherdthatigmoeost of a
than the share of revenue the Level 2 provider made in the first place.

7.50 Inaddition,t he f ul | cost of a consumerés charge ma
network charge, which is not premium rate. In such circumstances, it may, once again, fall
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upon the Level 2 provider to repay this charge, given that it is included in the financial
detriment a consumer suffered as a result of the service.

7.51 PhonepayPlus believes that, where a service was deliberately misleading and
provided no intrinsic value to any consumer who was charged for it, it is right that the
provider pays back the entire cost of the charge to each consumer, regardless of whether
this will result in a financial penalty upon them. However, we consider that there may be
circumstances where a Tribunal would only wish to require that the consumer was refunded
for the premium rate element of their charge, and the proposals within the draft Code allow
for this.

7.52 For these reasons, we are aware that a requirement to provide automatic refunds
may have a heavy financial impact on any party who receives it as a sanction. As such, we
would not seek to issue it unless a service was adjudged to have been deliberately
misleading and provided no intrinsic value to any consumer who was charged for it.

7.53 Where a requirement to issue an automatic refund was imposed as a sanction,
PhonepayPlus considers the possibility that any fine levied against the party concerned must
be proportionate to the totality of the sanctions imposed, including the requirement to refund
consumers.

Compliance audits by a third party

7.54 The concept of an enforced compliance audit was largely welcomed. However, some
respondents cautioned that PhonepayPlus should set a time limit for when such an audit will
need to be completed, in order that the auditor has no opportunity to artificially extend an
audit in order to inflate their charges. In light of this, the draft Code sets such a time limit.

7.55 With the exception of the two additional sanctions above, paragraphs 4.8.1 to 4.8.6
update paragraphs 8.9.1 to 8.9.4 of the 11" edition of the Code. There are no substantive
changes to the text.

7.56 The paragraphs that cover Refunds (4.9.1 to 4.9.4) update paragraph 8.9.6 of the
11" edition of the Code. Save for an extension of the requirements around refunds to Level
1 providers, there are no substantive changes to the text.

Q5171 Do you agree with the proposals around sanctions and refunds? If not, why
not?

Administrative charge

7.57 The paragraphs that cover Administrative Charge (4.10.1 to 4.10.5) update section
8.12 of the 11™ edition of the Code, with additional passages to require that Network
operators and Level 1 providers must retain revenue, withhold numbers or other service
access codes, or pass previously retained revenue to PhonepayPlus, in respect of an unpaid
administrative charge.

7.58 In addition, the right of any party to request a review with respect to an administrative
charge is set out at paragraph 4.10.5.

Q521 Do you agree with the proposals around the administrative charge? If not, why
not?
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Oral hearings and Appeals

7.59 The paragraphs that cover oral hearings and appeals (4.11.1 to 4.11.3 and 4.12.1 to
4.12.4) set out the circumstances under which a relevant party can apply for an oral hearing
or appeal (as currently contained within section 8.11 and Part 10 of the 11" edition of the
Code). These circumstances remain substantively unchanged.

7.60 The 11" edition of the Code also set out the way in which oral hearings and appeals
would be conducted. In the interests of making the new Code shorter and more easily
accessible than previous Codes, we propose that the processes by which oral hearings and
appeals will be conducted are set out in Annexes (see page 72). These Annexes will remain
part of the Code, but may be published on the PhonepayPlus website, rather than in paper
versions of the Code.

Q537 Do you agree with the proposals around oral hearings and appeals? If not, why
not?

Publication of Decisions

7.61 Lastly in Part Four of the proposed new Code, paragraph 4.13 updates paragraph
8.11.11 of the 11" edition of the Code. There are no substantive changes to the text from the
current Code.

Q541 Do you agree with the proposals around publication of decisions? If not, why
not?
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8. Part Five i Definitions

Background to our proposals

8.1 As this consultation document has already explained, one of our goals, which was
welcomed by almost all respondents to the Discussion Paper who expressed a view, was for
a shorter, more easily accessible Code. We believe that both consumers and providers will
benefit from a Code that is structured and expressed in a manner that is as easy to
understand and reference as possible.

8.2 With this in mind, we considered whether it was appropriate to include definitions,
both in terms of the Communications Act 2003 and the Code itself, within the main body of
the new Code. One option we considered was to reference definitions, and where they could
be found on our website, in the new Code, but for the definitions not to form part of the Code
itself.

8.3 This option was rejected in Iight of comment :
Compliance Panel, and a significant number of providers, to the effect that the Code would

be easier to reference if the definitions followed directly after the main body of the Code,

rather than in an annex or another document. So, in the interests of ensuring the Code is as

efficient to reference and use as possible, we propose to retain definitions within the new

Code.

8.4  This section now goes on to set out our proposals in respect of definitions. Many key
definitions, including obviously those set out in the Communications Act 2003, remain
unchanged from the 11" edition of the Code. Many of the proposals will directly reference
sections of the draft Code itself, which can be accessed here:
http://www.phonepayplus.org.uk/upload/New-Code-consultation-Annex-A-draft-Code. pdf

Delegation of powers

8.5 Paragraph 5.1.1 updates paragraph 11.2 of the 11" edition of the Code, with no
change to the text.

Q551 Do you agree with the proposals around delegation of powers? If not, why not?

Reach of the Code

8.6 Paragraph 5.2.1 updates paragraph 1.3.2 of the 11" edition of the Code, with no
substantive changes to the text.

8.7 Paragraph 5.2.2 updates paragraph 1.2.4 of the 11" edition of the Code, again with
no substantive changes to the text.

Definitions
d’remium rate serviced

8.8 Paragraphs 5.3.1 updates paragraph 11.3.1 of the 11" edition of the Code, there is
no substantive change to the text.

Meaning of &@ontrolled premium rate serviced
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8.9 Paragraph 5.3.2 updates paragraph 11.3.8 of the 11" edition of the Code. There is
no substantive change to the text, other than to set out the current CPRS Condition'? as
issued by Ofcom, and to make clear that this is the Condition at the time the Code is
published, as opposed to any future versions that have been altered.

8.10 Paragraph 5.3.3 updates paragraph 11.3.2 of the 11" edition of the Code, there is no
substantive change to the text.

Definition of a dNetwork operatord

8.11 Paragraphs 5.3.4 to 5.3.6 update paragraphs 11.3.3 to 11.3.5 of the 11" edition of
the Code. Once again, there is no substantive change to the text.

Definitions of Level 1 and Level 2 providers

812 Paragraphs 5.3.7 and 5.3.8 replace the
fii nformation pr ov igrhehs 1.3.6and K8.7 of heiltl" edition qf the a
Code. We have already discussed the reasons behind updating our definitions of the various
types of provider in the delivery chain, and our proposed terminology, in Part One of this
document. However, for ease of reference, we propose the following:

e Level 1 providers (providers who are not Network operators but who subcontract to
other parties), and

e Level 2 providers (the last contracted party in a PRS delivery chain with responsibility
for the promotion, operation and content of the premium rate service).

8.13 As previously stated in this document, PhonepayPlus may choose to exempt some
types of provider from the requirement to register with us. Where such exemptions are
made, then PhonepayPlus will publish them on our website.

General

8.14 The following paragraphs repeat definitions as they appeared in the 11™ edition of
the Code, with no substantive changes to the text:

Paragraph 5.3.9 1 (&Associated individualg

Paragraph 5.3.11 i (&€hairman of the Independent Appeals Bodyd
Paragraph 5.3.12 i (&hatline serviced

Paragraph 5.3.13 7 (&hildrend

Paragraph 5.3.17 i (&lectronic communications networkd
Paragraph 5.3.18 i (&lectronic communications serviced
Paragraph 5.3.19 7 (dndependent Appeals Bodyd
Paragraph 5.3.21 1 (®fcomd

Paragraph 5.3.22 7 (d&Persond

Paragraph 5.3.28 i (¢°romotiond

Paragraph 5.3.30 1 (&exual entertainment serviced
Paragraph 5.3.32 1 (&ubscription services)

Paragraph 5.3.33 1 (&irtual chat services

'2 Premium rate services are defined in Section 120 of the Communications Act 2003. Within this
context, Ofcom publishes and updates from time to time a Controlled premium rate services (CPRS)
condition. Premium rate phone-paid services that fall into the definition set out in this condition fall
under the regulatory remit of PhonepayPlus.
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8.15 Paragraph 5.3.10 definest he o6 Boardd of PhonepayPlus to me
directors. This is to provide clarity to readers.

816 Paragraph 5.3.14 defines a 6Compliance audit
new sanction that PhonepayPlus proposes as part of the new Code.

817 Paragraph 5.3.15 defines a 6Connected compan)
clarity to the definition of a Networ K.2dboper at or &
Annex 1 around funding arrangements.

8.18 Paragraph 5.3.16 provides the definition of a @ata controller§ as set out in the Data

Protection Act 1998. This is for ease of reference for those providers who believe they may

need to notify the I nformation Cdamrmontsobeiasner 6 s Of
set out at paragraph 3.6.1 of the new Code.

8.19 Paragraph 5.3.20 provides the definition of dnformation society servicesg as set out
in Article 1.2 of EC Directive 98/34/EC and as amended by EC Directive 98/48/EC. Again,
this is for ease of reference.

8.20 Paragraphs 5.3.23 and 5.3.24 provide definitions of d?ersonal datadand dersonal
information6 Thi s is in order to provide clarity with
outcome and rules around privacy.

8.21 Paragraph 5.25 defines PhonepayPlus as being the employees of PhonepayPlus,
save where the context requires otherwise. Again, this is to provide clarity to readers of the
Code.

8.22 Paragraph 5.3.26 defines the ¢°honepayPlus Registerd in order to provide clarity with
regard to the requirements at Part Three of the new Code for all providers to register with
PhonepayPlus.

8.23 Paragraph 5.3.27 defines a ¢°remium rate service providerdas being any Network
operator, or Level 1 or Level 2 provider. This is in order that the new Code can use this term
as a catch-all term for all those parties who are regulated by it, thus reducing the need to list
each type of provider each time they are referenced all together.

8.24 Paragraphs 5.3.29 and 5.3.34 define a d&retentiondof funds as being something that a
provider does in response to an instruction from PhonepayPlus, and a &ithhold6of funds as
something which a provider does in order to comply with the requirement at Paragraph 3.5.1
of the new Code. This is in order to set a clear distinction between the two activities.

825 Paragraph 5.3.31 defines a O0Special Services
beginning with an 08 prefix. This definition has been added in order to reflect that
PhonepayPlus now regulates 087 services.

Q561 Do you agree with the proposals around definitions? If not, why not?
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0. Annexes to the Code

9.1 The 11™ edition of the PhonepayPlus Code of Practice contains two Annexes. They
are as follows:

¢ Funding arrangements
e Procedures of the Independent Appeals Body

9.2 One of the stated aims of this new edition of the Code is to make it shorter and more
accessible, whilst still ensuring that readers can reference information in a clear and
straightforward manner. With this consideration in mind, we propose to retain the two current
Annexes and add one new one, with the goal of taking some of the existing detail out of the
main body of the Code and placing it where it will be easily accessible. So, the new Code
would contain three Annexes, as follows:

¢ Annex 1: Funding arrangements;
e Annex 2: Code Compliance Panel and Tribunals;
e Annex 3: The Independent Appeals Body.

9.3  Annex 1 repeats the Annex regarding funding arrangements that appeared in the 11"
edition of the Code, with the following changes to the text:

e Paragraph 1.2 introduces new defini t i ofnsawéi &l yearo (at 1. 2c)
serviceo (at 1. 2d, i Metwerkaperalor dlsooperaes asrae wher e
Level 2 provider in order to provide a service directly to consumers).

e Paragraph 4.2 slightly alters wording from the 11" edition of the Code around
forecasting, in that in the absence of a forecast by a Network operator within a
specified timeframe, PhonepayPlus may make a forecast of that Network operatord s
|l i kely outpayments and Aown servarced revenue

9.4 Otherwise, there are no substantive changes to the text.
9.5 Annex 2 repeats the following sections of the 11" edition of the Code:

e Section 1.8 (Code Compliance Panel 1 with changes to the text to reflect that
membership may now include up to ten lay members with adjudicatory experience,
and up to three members of the current PhonepayPlus Board who are entitled to
undertake regulatory functions);

e Section 8.1 (Composition of a Tribunal);

e Section 8.11 (Oral hearings)

9.6 Paragraph three of Annex 2 is an additional paragraph, which clearly sets out the
functions delegated to the Code Compliance Panel by the PhonepayPlus Board. Otherwise,
there are no substantive changes to the text.

9.7 Annex 3 repeats the Annex regarding the procedures of the Independent Appeals
Body (IAB) in the 11™ edition of the Code. There are two proposed changes to the text:

e Paragraph 1.2 states that PhonepayPlus itself will have the right to appeal to the IAB
in respect of a decision made by a Tribunal (other than a decision by consent);

e Paragraph 11.1 proposes raising the current maximum costs the Tribunal can award
in respect of the parties involved, or in respect of the provision of the Tribunal, by
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£5,000 and £15,000 respectively. This would raise the current maximum award to
any party to £30,000, and the maximum award in respect of costs to £25,000.

Q571 Do you agree with the proposals around Annexes? If not, why not?
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10. Withdrawn provisions from the 11" edition of the Code

10.1 In building and drafting the proposed new Code, we have made extensive efforts to
make it shorter and simpler. This is in line with the stakeholder feedback we have received
since the start of our Code review and with one of the objectives set by the PhonepayPlus
Board.

10.2 In delivering this objective, one of the actions we have taken is to consolidate, adapt
or alter rules from the 11" edition of the Code that are still relevant to our proposed new
model for regulation, to make them clearer and more accessible.

10.3 Given that our proposal for the new Code represents a significant departure from the
status quo, there are inevitably sections or individual provisions within the 11™ edition of the
Code that we propose should be withdrawn entirely. These are set out below for
consideration:

Paragraph 5.6 1 Internet diallers services

10.4 PhonepayPlus considers that these rules are covered by a requirement for anyone
seeking to provide internet diallers to seek Prior Permission from us before they operate. As
such, internet diallers are one of the categories of service requiring Prior Permission and will
therefore be included in the full list of services requiring Prior Permission, which will be
Annexe 2 of the final version of the new Code of Practice.

10.5 At the time the 11" edition of the Code was published, internet diallers had recently
been the source of significant consumer harm. As such, it made sense to publish what were,
in effect, the conditions of Prior Permission as a set of rules in the Code itself. We consider
that, since the advent of internet broadband in the large majority of homes, the risk posed by
internet diallers no longer warrants specific rules in the Code, as they are effectively
regulated through the relevant Prior Permission regime.

Paragraph 5757 The @m5&x empti ond rule on pricing

10.6 At the time the 11™ edition of the Code was published, PhonepayPlus exempted
those who provided services that would never cost more than 50p in total from the need to
provide pricing information, except where they were subscription-based services, those
aimed at children, or those accessed by automated equipment, such as burglar alarms or
internet diallers.

10.7  During the life of the 11" edition of the Co d e , PhonepayPlusdéd remit h
extended as a rdecsionltotextend the@bntraled ®RS Condition to include
fixed-line premium rate phone-paid services that cost between 5p and 10p a minute. This, in
effect, encompasses most services delivered on the 087 number ranges.

10.8 PhonepayPlus consulted extensively on how it proposed to apply regulation to
services provided on 087 numbers and concluded that it was important that consumers
received the same pricing clarity on all premium rate phone-paid services. This is how we
have applied the 11" edition of the Code in respect of 087-based services since we
assumed regulation of them on 1 August 2009. Given the importance of ensuring pricing
transparency to consumers and to ensure consistency of approach across regulated
services, we have decided to remove this exemption on giving pricing information.

Paragraph 5.10 i Promotions with long shelf-lives
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10.9 Again, we consider market developments have made this rule less relevant. An
increasing percentage of promotions are now electronic rather than print-based, and so can
be updated at any time to inform consumers of changes in price, service terms or the nature
of the service offered.

10.10 This rule was originally intended to cover magazines that were published quarterly,
and so may have contained outdated promotional information where a consumer purchased
the magazine later on in the quarter. We would still consider it good practice to inform
consumers of such magazines that information is correct at time of publication (and may
subsequently change), but believe this is covered by the Transparency Outcome, as set out
in the proposed new Code. We will consider whether it is necessary to release Guidance to
this effect.

Paragraph 5.117 Use oftheword6 f r e e &

10.11 We consider that the specific requirements around the use of the word 6réedin
promotional material can be more flexibly covered by the Fairness Outcome, set out in the
proposed new Code, with specific reference to rule 2.3.1 around a requirement not to
mislead consumers.

10.12 This approach will also allow more easy coverage of the use of words that are similar
to oréed such as 6 dnusoor 6 xdrad

Section 6 T Provisions relating specifically to Live services

10.13 As with internet diallers, providers of Live services are required to seek Prior
Permission from PhonepayPlus prior to operation. With the exception of paragraphs 6.2a,
and 6.3.1a, ¢ & d, which have been adapted into the new Code, we consider that the other
requirements in this section are covered by the Prior Permission requirement.

Section 7 I Additional provisions relating to specific categories of service

10.14 The decision to remove these provisions and replace them with Service-Specific
Guidance is explained in more detail on pages 24-29 of this document.

Paragraph 7.7 1 Consumer credit services

10.15 Once again, Consumer credit services are required to seek Prior Permission from us
in order to operate. As such we do not see any reason to include separate provisions around
them in the new Code.

Section 97 Additional procedures concerning Network operators

10.16 Pages 44-48 of this consultation documents et out i n det ail Phonepa
that all parts of the delivery chain should bear some responsibility for compliance with the

Code, and so ensuring consumer harm does not occur. This section of the consultation goes

on to set out our proposals that rules around due diligence, risk assessment and control,

registration, Data Protection, withhold and retention of funds, Prior Permission, and a
requirementtorespondorcomp |l y with PhonepayPlusd requests or
along the delivery chain, as appropriate.

10.17 In light of this consideration, we consider there is no longer any need to set out a
separate process for the investigation of Network operators.
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Q581 Do you agree with this assessment of parts of the 11" edition of the Code that
should be withdrawn completely going forward? Please list any specific provisions
that you feel should be preserved in some form, and provide your reasons.
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11. 087 services and the new Code

Background

11.1 In 2006, Ofcom announced a number of proposals around the regulation of numbers
beginning with an 087 prefix. The main objective was to increase the level of consumer
protection, especially around pricing transparency for services offered on these number
ranges.

112 One of Of comobds k e y-capegodse oumbels beginnang 0871 g¢and, e

as they come in to use, numbers beginning 0872 and 0873) which cost 5-10p per minute

from a BT Caentnotled pramé uans rfat e serviceso. The effect
was to bring 087 services (with the exception of
regulation) under the regulatory remit of the PhonepayPlus Code of Practice.

11.3 During 2007, PhonepayPlus consulted on our likely approach to regulation of these
services. In February 2009, following its own consultation, Ofcom confirmed that
PhonepayPlus would take on the day-to-day regulation of 0871/2/3 numbers which cost 5-
10p per minute or more from a BT landline. After a six-month implementation period, this
regulation began on 1 August 2009.

087 Statement of Application and Help Note

11.4 In setting out our likely approach to regulation of 087 services, PhonepayPlus
produced a Statement of Application. In applying the 11" edition of the Code, which was not
drafted with 087 services in mind, PhonepayPlus had to consider whether the nature of
many 087 services (which are predominantly data capture or consumer support focused),
required some provisions of the Code to be interpreted differently. The Statement of
Application, and subsequent Help Note, confirmed a number of areas of the 11" edition of
the Code that would either not be applied in respect of 087 services and providers, or
interpreted differently.

11.5 These areas were as follows:

e Net wor k o pediigence requiteements (paragraph 2.3.1 of the 11" edition of
the Code)

Undue delay (paragraph 5.4.2 of the 11" edition of the Code)

The fede@dmiond r ul grapl H7sbofehe 11 edition of the Code)

Customer service number (paragraph 3.3.5 of the 11™ edition of the Code)

Prior Permission (paragraph 5.1.1 of the 11™ edition of the Code)

087 and the new Code

11.6 In building the new Code, we were aware that our consideration and
recommendations should reflect that 087 is now part of our remit. As such, the protection of
consumers with respect to 087 services should be consolidated into the fabric of the Code
and its supporting documents, rather than continuing to be dealt with through a Statement of
Application.

117 As the rest of this document sets out, Phone,|
shorter, simpler and more flexible Code. With this in mind, we do not consider this is best

served by introducing specific rules to cover 087 services. However, we do acknowledge

that even with a more flexible, outcomes-based set of rules, there will be a need to interpret
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a small number of them differently in regard to 087 services. To do so, we propose to review
the current 087 Help Note and update as part of our General Guidance to industry.

11.8 Whilst we do not propose to include a draft of this planned General Guidance as an

Annex to this consultation, we would welcome comments on the proposals below in respect
of how the new Code would be interpreted in respect of 087 services. This feedback can be
used to inform the General Guidance around 087 as we continue to draft it.

Due diligence for Network operators

11.9 Our current position regarding due diligence for Network operators (the only part of
the delivery chain to whom this responsibility currently applies) is that 087 providers are
exempt from the need to perform some responsibilities in respect of their clients (i.e. 2.3.1 a-
c of the 11" edition of the Code).

11.10 These responsibilities address:

¢ The collection of information about clients (and company directors where
appropriate);

e The need for the Network operator to satisfy themselves that their client has provided
accurate information; and

¢ The need to satisfy themselves that the client has sufficient financial, and other,
resources to discharge their responsibilities in respect of the Code.

11.11 These responsibilities were originally not applied in respect of 087 providers due to
the likelihood that networks would have a substantial number of clients, perhaps running into
the thousands. For this reason, it appeared onerous to require that those providers collected
information and made checks on clients who, in many cases, had operated for some time
without causing any consumer harm.

11.12 Pages 44-48 of this document set out our proposals that responsibilities around due
diligence and contracts, which have previously only applied to Network operators, should be
extended along the delivery chain to apply to all participants. In addition, they set out our
proposals that all parties involved in the provision of premium rate phone-paid services
should register information about themselves with PhonepayPlus.

11.13 In light of these proposals, we consider that paragraph 2.3.1a of the 11™ edition
Code, the requirement for Network operators to collect information about their clients, is no
longer relevant to any party, 087 or otherwise, because each party in the value chain will
now have to provide information directly to PhonepayPlus in order to register and operate
premium rate services.

11.14 Paragraph 3.4.2 of the proposed new Code sets out that PhonepayPlus may choose
to exempt providers of certain categories of service from the need to register (where they do
not provide any other categories of service that would require them to register). We will
continue to consider whether those who solely provide 087 services should be exempted
from this requirement.

11.15 Similarly, we consider the requirement for Network operators to ensure that
information provided to them is not false is also rendered redundant, given that each
individual party will be responsible for ensuring the details they provide directly to
PhonepayPlus are correct.
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11.16 Para 2.3.1b of the 11™ edition of the Code relates to a requirement to ensure that
clients have the resources to ensure compliant services, and the financial reserves to
discharge responsibilities, such as fines or refunds imposed as a sanction. At present, we
consider that businesses would wish to carry out these checks in respect of all new clients
as a matter of course. However, we would welcome comments from those who solely
provide 087 services as to the impact such an expectation might have on them.

Undue delay

11.17 Para5.4.2 of the 11" editonoftheCode st ates t hat fiservices mu
unreasonably prolonged or del that@anotonthe®87r espect o
range, PhonepayPlus has, and will continue to, interpret any delay of more than 15 seconds

as unreasonable.

11.18 Inrespect of 087 services, PhonepayPlus considered the following two factors when
interpreting the 11™ edition of the Code:

e That 087 services have a significantly lower cost per minute;

e That 087 services are often consumer support or data capture lines, where an
el ement of #Acall queuingod is not unknown, ant¢
unforeseen circumstance or staff sickness has led to a higher ratio of calls to each
operator than usual.

11.19 As aresult, our decision was to not apply 15 seconds as a definition of undue delay
for 087, and instead define whether the delay experienced by a consumer was undue on a
case-by-case basis. The factors which PhonepayPlus would consider in each case are:

¢ Whether the consumer has been given an indication of the likely waiting time (in
minutes);

e Whether the consumer has been given an indication of where his/her call sits in a
gueue (i.e. how many consumers are in front of him/her);

e Whether there is another, reasonable factor that would explain delay. This would
include unexpected staff sickness (e.g. a number of staff being ill at once, or suffering
from a contagious virus), or an unforeseeable event that would generate more calls
to an 087 number than normal (e.g. a flood which would create a large number of
calls to insurance claim centres).

11.20 Rule 2.3.4ofthenew Code states fAPremium rate service
delay after the consumer has done what is necessary to connect with the service and must

not be unreasonably prolongeda Whilst this text has slightly changed from the 11" editin of

the Code, in order to better capture that the majority of premium rate phone-paid services

are now delivered through text or mobile download, we do not consider that this changes our

interpretation of undue delay in relation to 087. Our proposed General Guidance will

continue to reflect the interpretation above in regard to 087 services.

The feX@®@pnp truleon o

11.21 At the time the 11™ edition of the Code was published, PhonepayPlus exempted
those who provided services that would never cost more than 50p in total from the need to
provide pricing information (save where they were subscription-based services, those aimed
at children, or those accessed by automated equipment, such as burglar alarms or internet
diallers).
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11.22 The Statement of Application and Help Note that applied to 087 services reflected
our conclusion that it was important that consumers received the same pricing clarity on all
premium rate phone-paid services. This is how we have applied the 11™ edition of the Code
in respect of 087-based services since we assumed regulation of them on 1 August 2009.
For this reason, we no longer see any reason to continue to provide an exemption to any
premium rate services in respect of the requirement to provide pricing clarity.

Customer service number

11.23 The 11" edition of the Code requires that each provider has a non-premium rate UK
phone number for the purpose of consumer enquiries, complaints and other services, and
that this number is clearly supplied in all promotional material. Up until the change in
definition of a Controlled premium rate service to include 0871/2/3 numbers, these numbers
were regarded as acceptable, as they were relatively low in cost and did not fall under
PhonepayPlusb6 regulatory remit.

11.24 PhonepayPl us 6 c on soncd @37 rumbers werewegarded ds a t
premium rate, they should no longer be usable as a customer service number for consumers
of premium rate phone-paid services. However, we further considered that providers of 087
services, who had not had such a requirement placed on them before, would be
unreasonably disadvantaged by the need to set up, maintain and advertise a separate
customer service number on another, non-premium rate, range.

11.25 In light of this, the Statement of Application and 087 Help Note set out that providers
of 087 services would be permitted to use an 087 number (or the same 087 number in the
case of customer support or data capture lines), to receive questions or complaints about
their services. This was with the proviso that, where a complaint was upheld, the cost of the
consumerdéds compl aint, as wel | as t he c dadt
complained, should be refunded in full.

11.26 Since this rule was introduced, we have received no significant complaints from
consumers about the way in which 087 providers operate customer support lines on 087
numbers. As a result, we propose that our revised General Guidance will not change this
position.

Prior Permission

11.27 In applying the requirement to seek Prior Permission set out at paragraph 5.1.1 of the

11" edition of the Code, PhonepayPlus exempted a number of service types where they
operated on 0871/2/3 numbers. This was in view of the lower cost and/or risk that these
services carried. A list of these exemptions can be found at Annex B to the Statement of
Application in respect of 0871/2/3 services, which is available on the PhonepayPlus website.

11.28 Since PhonepayPlus assumed regulation of 087 services on 1 August 2009, we do
not consider that the risk to which consumers are exposed in respect of 087 services has
changed. So, we propose to grant the same exemptions under the Prior Permission regime
required at Paragraph 3.10.1 of the new Code, as we have granted under the existing 11"
edition of the Code.

Q591 Do you agree with PhonepayPlusd assessment

new Code will be interpreted in respect of 087 services? If not, why not?
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12. PhonepayPlus funding model

How we are funded

12.1 PhonepayPlus is funded through a levy applied to all regulated premium rate
services. The amount raised each year is designed to meet the approved budget for the
organisation and ensure any necessary contingencies are set aside. The levy is collected
from terminating Network operators who are expected to withhold the required amounts from
the payments they collect and pass on to PRS providers, known as outpayments.

12.2  Through our enforcement action, our Code Compliance Panel can fine PRS
providers who breach the PhonepayPlus Code. We endeavour to collect those fines, along
with any awarded administration costs that are charged to cover the cost of the investigation.
All fine income collected in a given financial year is set against the amount required to be
levied in the following financial year; so, fines collected from April to 2009 to March 2010 will
help to pay for regulation in the 2010/11 business year. We believe that this approach to fine

i ncome means Ehapatykbkeé @Apmulkht hi gher proportion

than other PRS providers. As a non-profit organisation, we also offset any other
miscellaneous income, such as bank interest or Prior Permission application fees, against
the amount we need to recover through the industry levy.

12.3 The other factor that impacts on the size of the levy in any given year includes the
size of the UK regulated PRS market; the bigger the market, the more providers who are
paying the levy, which means a lower overall rate. With a decrease in market size, we need
to collect more from each provider, so the levy rises. As the market has contracted over the
last few years, PhonepayPlus has looked to ensure that its budget takes account of this, so
that our costs are justifiable. For example, we have cut our cash budget by 3% this year,
which is in line with the decrease in overall market size for 2009.

12.4 Each year, following approval of our Business Plan and Budget by Ofcom, we
calculate the amount of funding we will need to raise from industry, net of any cash surplus,
and apply this to the projected market size. This produces the levy figure we collect, which
is, in effect, a discounted rate, rather than the full amount we would need if there were no
fines or other income generated.

12.5 With the new Code of Practice changing the regulatory model and Ofcom
undertaking a review of the scope of PRS regulation, we decided to review the current
funding model to see whether it was still appropriate, fair and fit for purpose. We
commissioned KPMG to carry out a review and make suggestions as to whether changes
were needed to the current arrangements. We felt that such a review should look at the
potential for:

e Simplifying and reducing the complexity and cost of administering PRS regulatory
funding;

e Aligning the costs of funding PRS regulation more closely to its benefits; and

e Ensuring the relevance of the funding model in a fast-moving PRS market.

The Funding Model Review

12.6 PhonepayPlus commissioned KPMG to carry out an independent review of the
current funding model, with the aim of providing a fresh analysis of the dynamics and
regulation of the PRS market. The review also examined the activities, costs, and sources of
funding of PhonepayPlus. The review also considered related funding issues, such as the
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effectiveness of financial sanctions policy. KPMG undertook primary and secondary
research between May and July 2009, including:

A review of existing market and PhonepayPlus stakeholder research;
Discussions with members of the PhonepayPlus Board, management and staff;
Appraisal of the funding model by KPMG; and

Primary research with 23 stakeholders from 15 organisations, including Network
operators, Service Providers and Ofcom.

12.7 The resulting report identified and evaluated options for improving the structure and
operation of funding for PRS regulation. A copy of this report can be found at Annex D of this
consultation.

12.8 KPMG believes that the current PhonepayPlus funding model is not fundamentally

broken and is simple and cost-effective to administer. It is also in line with the funding

framework of other regulatory bodies and compares favourably with international PRS

regulatory funding models. Over 80% of stakeholders interviewed in July 2009 also stated it

was generally o6fit for purposebé6. KPMG did, howev
that could be made to the model. Further, the review found that there was a lack of

stakeholder awareness over the nature and efficiency of PhonepayPlus activities and costs

and the interaction between fines, charges and levy setting.

12.9 KPMG recommended a focus on improving stakeholder awareness and
transparency in two aspects of funding: the communication of the nature and cost of
regulatory activities, and the nature and interaction of funding sources (for example, how
rising fines impact subsequent levies). We have already begun to implement this
recommendation through a new presentation of our activities in costs in the recent
consultation on our 2010/11 Business Plan and Budget. We also set out further background
on the current funding model and levy calculation in the subsequent Business Plan
statement, published in late March.

12.10 KPMG felt there was further scope to fund enforcement activity through reviewing
administration charges applied to providers who are found to have breached the Code of
Practice. Their assessment suggested that current admin charges did not fully reflect the
costs of investigating cases and enforcing the Code. We are committed in the coming
business year to reviewing our unit costs for carrying out our key functions, for example,
calculating the cost of an average consumer contact, or of an average investigation. Once
we have robust unit cost information, we will use this both to challenge our operational
efficiencies and also to review whether there is further scope to recover some further costs
through admin charges.

12.11 While we believe the current funding arrangements are still fit for purpose, we also

understand theindustry 6 s desire to ensure that,andblsothatpay Pl us
the financial burden on the industry is minimised and fairly apportioned. We do not think that

the time is right for large-scale changes to our funding arrangements, but we are committed

to further work to ensure the funding model meets the objectives we set for the review once

the new Code and Registration Scheme are in place.

Q601 Do you agree with our assessment that now is not the right time to review our
funding model? If not, why not?

12.12 ltis at present unclear what income will be generated by the industry Registration

Scheme we are currently developing. Although the registration fees will be set at an amount
designed to recoup the setting up costs and cover the operation of the Scheme, if many
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more providers register than we project, we may be in a position where we have a cash
surplus once all the costs of setting up and maintaining the Scheme have been met. It is our
intention in such a situation to review the level of registration fee charged and return any
funds to industry through offsetting this income against our levy requirements, in the same
manner as fine income is currently handled.
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13. Regulatory impact assessment

131 As highlighted i n t bféiséoBsaltatioryevaving rdadkets e ct i on
need an evolving regulator. We believe that the Code proposed here will allow us to meet

the needs of consumers in a more diverse market, not least by giving us greater scope to

regulate flexibly and proactively where it is appropriate that we do so. However, we

recognise that some of the proposals may impose new responsibilities, or shift existing ones.

13.2 This section looks to address what impact, if any, that these new or shifting
responsibilities may have on industry participants. We have identified the following areas for
consideration:

e Shifting of responsibility for compliance with Outcomes/Rules to Level 2 providers

Requirement to perform due diligence and risk control on Network operators and
Level 1 providers

Extension of responsibility to withhold/retain outpayments to Level 1 providers

Requirement to register with PhonepayPlus

Publication of adjudications

New sanctions

Q611 Arethere any other areas of change within the proposed new Code that carry
an impact that you feel we should consider? If so, please provide them, along with
any evidence you have of the likely impact.

Shifting of responsibility for compliance with Outcomes/Rules to Level 2 providers

13.3 As previously explained in more detail (see page 44-48), the Service Provider has
traditionally held responsibility for ensuring that all premium rate phone-paid services with
which it is involved comply with the Code. Whilst at first glance, this would seem to absolve
Information Providers of responsibility, in practice the current Code ensures that Information
Providers currently take a degree of responsibility for their services:

e Whilst placing ultimate responsibility upon a Service Provider, the 11" edition of the
Code requires that Information Providers comply with the Code where it is applicable
to them, or their services (see paragraph 4.1 of the 11" edition of the Code), and;

e PhonepayPlus may deal directly with Information Providers in certain circumstances
(see paragraph 8.3.3 of the 11" edition of the Code). Whilst this requires the
agreement of the Information Provider concerned, most Service Providers make this
consent part of their contracts with their clients.

13.4 As referred to in more detail earlier in this document (see pages 20-24), our
proposed new terminology is as follows:

e Level 1 providers (providers who are not Network operators but who subcontract to
other parties), and

e Level 2 providers (the last contracted party in a PRS delivery chain who is
responsible for the promotion, operation and content of the service).

135 These terms are not compl et elSgrviePRrad wigdbairsd t ot
a n dnfofimation Pr o v i d e rindractice Bnany of the parties who currently regard

themselves as Service Providers are likely to be regarded as Level 1 providers, and

Information Providers are likely to be regarded as Level 2 providers.
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13.6  Our proposals within the new Code would, except where Network operators or Level
1 providers were clearly responsible for an aspect of a service which a Level 2 provider
would normally be responsible for (see Sections 3.7 and 3.8 of new Code), shift the
responsibility for compliance with the Outcomes and Rules in Part Two of the Code to Level
2 providers.

13.7 Whilst not always the case, the majority of Level 2 providers are likely to have less

staff, and possibly resource, than the Level 1 providers with whom they contract. This raises

a consideration as to whether the new Codeds proa
burdens around compliance for Level 2 providers, above and beyond that which the majority

of Information Providers currently undertake.

13.8 PhonepayPlus considers that many Information Providers, the party most likely to be
regarded as a Level 2 provider under proposals set out in the new Code, already undertake
a degree of compliance activity. This is supported by the growing number of Information
Providers who contact us directly for compliance advice concerning their services, enquiries
which we estimate now make up half of all our monthly contacts.

13.9 When coupled with the consideration that many Information Providers are already
contractually obliged to answer directly to PhonepayPlus for any harm caused by their
services, we do not consider that the proposed shift in responsibility will create an additional
burden for many established Information Providers. Whilst the proposed new Code will come
with a suite of new Guidance, the concept of considering guidance should not be a new one,
given that a variety of guidance that exists to support the 11™ edition of the Code.

13.10 We accept that a significant number of parties currently classed as Information
Providers, and likely to be classed as Level 2 providers by the new Code, may only run one
premium rate phone-paid service, or a handful of services of a specialised nature. However,
in such cases, the amount of compliance they will have to do, and Guidance they will need
to consider, will be significantly less than a larger provider with more services.
PhonepayPlus will continue to offer free advice to ensure services are compliant with the
Code.

Requirement to perform due diligence/risk control on Network operators and Level 1
providers

13.11 The proposed requirement to perform risk control on clients, and the proposed
extension of current due diligence requirements on Network operators to Level 1 providers,
are discussed in more detail elsewhere in this document (see pages 44-48 and the
illustrative draft General Guidance at Annex C).

13.12 Interms of extending a requirement to perform due diligence to Level 1 providers, we
recognise that many parties who would normally be classed as Level 1 providers under the
proposed new Code already perform a degree of due diligence on prospective clients. This
due diligence is largely to ensure the legitimacy of their clients, and also whether these
clients have the resource and inclination to pay any fines levied by PhonepayPlus (fines for
which the Service Provider can be held liable under the current Code if the client defaults).

13.13 This suggests that many providers likely to be classed as Level 1 providers already
perceive due diligence as a normal part of their business practice, and so an extension of
the requirement would not impose any additional burden upon them.

13.14 Risk control, although a new requirement to both Network operators and Level 1

providers, is again something that many Level 1 providers and Network operators (especially
Mobile Network Operators) already perform to some degree. A significant number of Level 1
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providers, and an even greater number of the providers with the largest market share,
already check their clients6 promotional materi s
PhonepayPlus, prior to use.

13.15 Additionally, many Level 1 providers will already take steps to identify any unusual
spikes in traffic or consumer complaints, which may suggest consumer harm. Whilst this
harm is not always immediately flagged with PhonepayPlus at present, this is often due to a
concern on the part of a provider that they will subsequently be held responsible for the
harm. Our proposals in the new Code around responsibility should remove this concern.

13.16 As pages 44-48 of this document, and the illustrative draft General Guidance at

Annex C, make clear, to expect any party to directly monitor services provided by a Level 2

provider further down the delivery chain would be unreasonable. However, we consider that

any party who has, or wishes to achieve, long-term legitimacy should make a reasonable,

and ongoing, assessment of the potential risk posed by its clients and, subsequently, take

steps to consistently monitoritsc | i ent s6 acti vity in proportion tc

13.17 We recognise that the requirement to make a formal, documented assessment of risk
for each client, and tie this to recorded monitoring activity of each client going forward, could
place a new administrative requirement on some Network operators and Level 1 providers.
The time spent on this administration will, we consider, be offset by the time saved through
changing the current investigations process (where a Level 1 provider acts as a focal point
for requests for information from PhonepayPlus), to a model where PhonepayPlus deals, for
the most part, directly with the Level 2 provider.

Extension of responsibility to withhold/retain outpayments to Level 1 providers

13.8 At present, Network operators are required to withhold payment of any funds accrued
from premium rate phone-paid services by their clients for a minimum of 30 days from the
date of the original transaction. They may also be required to retain these payments for a
longer period where PhonepayPlus instructs (See pages 56-57).

13.9 In proposing these requirements are extended to Level 1 providers, we have
considered two factors:

e Whether such a requirement places an administrative burden on Level 1 providers;
e Whether such a requirement would cause Level 2 providers unreasonable financial
difficulties.

13.10 Interms of the first consideration, we do not foresee any additional complication.
Level 1 providers will already have arrangements in place for the transfer of outpayments to
their direct clients. There should be little or no difficulty in changing the timing of such
payments to at least 30 days after transaction, or stopping these payments in the event of an
instruction from PhonepayPlus to retain.

13.11 Interms of the second consideration, we are aware that most Level 2 providers will,
in effect, already need to wait 30 days from the date of a transaction to receive outpayment
of their share of the revenue. This is because Network operators already withhold the money
for 30 days before releasing it to the Level 1 provider, with the money then being
immediately released further down the delivery chain.

13.12 This situation will not change under the proposed new Code. However, some Level 1

providers currently pay out to their Level 2 clients ahead of receiving withheld funds from
Network operators , and t hese fAahead of ventaedled payments wo
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13.13 The majority of Level 2 providers wait 30 days for outpayments and already have
outpayments delayed where they are retained as part of an investigation. Neither of these
situations would be altered by the proposed new Code, so we do not consider that a
requirement for Level 1 providers to withhold for up to 30 days, or retain outpayments upon
our instruction, would cause unreasonable financial difficulty to Level 2 providers.

Requirement to register with PhonepayPlus

13.14 In considering the potential impact of a requirement on all those defined as Network
operator, Level 1 provider or Level 2 provider to register with PhonepayPlus, and for Level 2
providers to register details of all services with PhonepayPlus, we have focused on two
areas:

¢ Whether the cost and time involved in registering as a provider is unreasonable;
¢ Whether the time required to register services could be unreasonable.

13.15 The proposals for registration are discussed in greater detail at pages 48-56 of this
document. However, we envisage provider registration to be a process that can be
completed through a web interface as quickly as possible, and with a charge that will not
serve as a barrier to market entry for any provider.

13.16 Interms of the registration of individual services, we accept that the amount of
administration will increase for providers in line with the number of services they operate.
However, we must set this against the clear benefits to consumers and to PhonepayPlus, as
a regulator, identified by the Ofcom Scope Review. We also note that currently around 85%
of services are registered voluntarily on our Number Checker by providers, which suggests
that many providers already see this administration as a normal, reasonable practice.

13.17 As before, our aim is to ensure that service registration is web-based and that
services can be registered, or updated, as quickly as possible.

Publication of adjudications

13.18 The proposed paragraphs in the new Code around publication of adjudications (see
page 64), set out that PhonepayPlus may publish an adjudication report on our website, or in
any other manner we determine.

13.19 In considering whether this carries a reputational risk to industry participants who are
found in breach of our Code, we would take the view that information about adjudications is
already accessible to the general public. Our proposed amendment to the Code merely
formalises that PhonepayPlus may take action to increase that accessibility.

13.20 In addition, we do not propose to publish details of Track 1 investigations. In practice,
this means that relatively minor breaches of the Code will not be made publically available,
but will be kept on record by PhonepayPlus.
New sanctions
13.21 The proposed new Code contains two new sanctions, as follows:
¢ Arequirement to pay an automatic refund to all consumers, not just those who have
complained to PhonepayPlus, where there is a serious breach of the Code;

e Arequirement to seek, and implement, a compliance audit from an independent third
party at the expense of the party found in breach.
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13.22 A more detailed consideration of these sanctions is set out earlier in this document
(see pages 66-67).

13.23 We recognise that a requirement to refund all consumers of a service, especially
where that requirement includes the entire cost of the service, rather than just the share of
the revenue a provider received, could have a significant impact upon a Level 2 provider.
However, we have also committed to use this sanction only in circumstances where no
consumer could be considered to have benefited from the service concerned.

13.24 A number of responses we received to our Discussion Paper highlighted the potential
difficulty of ensuring all consumers receive a form of automatic refund, which could be time-
consuming and potentially expensive; although we are aware that a number of providers
have developed systems by which consumers can be automatically refunded.

13.25 We have signalled earlier in this document that we are prepared to accept a

provideroés best efforts to refund consumers and
automaticrefundtoaconsumer sd phone bill. Where it can be
can be refunded, we have further stated we will accept a donation to charity. In light of this,

we do not consider that this requirement will be exercised in a disproportionate manner.

13.26 In the case of compliance audits by an independent third party, we have already
signalled that any such requirement will have a time limit imposed. This is in order that the
nominated third party cannot artificially inflate its charges. The party concerned will also
have a right of appeal if they feel the recommendations arising from an audit are
unreasonable in terms of cost or impact on business.

13.27 Lastly, we note that we have previously required that providers undertake similar
audits, or face suspension of their right to provide premium rate phone-paid services. As
such, this process is not entirely new to the industry.

13.28 In summary, we do not believe that the changes to the regulatory regime for premium
rate services that will result from the new Code and the requirement to register will
substantially increase the burden on the industry. This is because the changing
requirements, with the exception of registration, are largely in effect codifying common
industry practice. Given the new Code of Practice is based on Outcomes and created to
provide a more flexible approach to regulation, we believe that the resulting regulatory
regime will decrease the amount of resource required to ensure compliance with regulation
for some businesses.

Q621 Do you agree with our assessment of the potential impact caused by the

proposed new Code? If not, then please provide any areas of consideration you feel
we have missed, and any supporting evidence for them.
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Responding to the Consultation

We are seeking the views of all stakeholders on the proposals and questions contained in
this paper by no later than 8 July 2010 (10 weeks from the date of issue of this
document).

Where possible, comments should be submitted in writing and sent by e-mail to
mcollins@phonepayplus.org.uk. Copies may also be sent by mail or fax to:

Mark Collins, Head of Industry Affairs, PhonepayPlus Ltd, Clove Building, 4 Maguire Street,
London SE1 2NQ

Tel: 020 7940 7412
Fax: 020 7940 7456

If you have any queries about this consultation, please telephone or email Mark Collins using
the above contact details.

Engagement with Level 2 providers

This consultation, and the attached Code, represent a significant departure from previous
Codes in terms of where in the delivery chain responsibility will be placed. Previously,
finformationPr ovi der s 6 h av emplyaith tha Codeuirt tgrmstofathe premium
rate phone-paid services they provide, but no ultimate responsibility for doing so.

The proposals set out in this document will place a far larger responsibility upon Level 2
providers (i.e. Information Providers who are the final link in the delivery chain) than before,
with the potential consequence that some Level 2 providers will have to adapt their current
business processes in terms of compliance.

For this reason, we are eager to receive feedback to these proposals from those Information
Providers who will likely be regarded as Level 2 providers in the new Code. We have
conducted an extensive exercise, especially in the mobile sector, to identify known
Information Providers, and have also worked with various trade associations to ensure we
are able to bring this document to the attention of as many Information Providers as
possible.

We would ask that Network operators and Service Providers bring this document to the
attention of any of their clients who may be regarded as Level 2 providers under the
proposals set out here, in order that we can receive feedback from a part of the delivery
chain that has not traditionally responded to consultations in large numbers.

Confidentiality
We plan to publish the outcome of this consultation and to make available all responses

received. If you want all, or part, of your submission to remain confidential, you must make a
specific request for this, along with your reasons for making the request.
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List of questions in the document

Q17 Do you agree with the proposals around how Governance arrangements are
taken forward? If not, why not?

Q27 Do you agree with these proposed terms and definitions? If not, why not?

Q31 Are you aware of any premium rate delivery chains where the proposed
distinction between Level 1 and Level 2 providers will be problematic? Are there
other factors that we need to consider in relation to the distinction between Level 1
and Level 2 providers in a premium rate delivery chain?

Q4 i Do you agree with the proposal to convert Section 7 of the 11" edition of the
Code into Service-Specific Guidance and to allow the creation of new Service-Specific
Guidance, subject to appropriate consultation? If not, why not?

Q5171 Do you have any comments on the draft Service-Specific Guidance attached at
Annex C? Please set out any comments you have and the reasoning behind them.

Q61 Do you agree with the proposal to convert Statements of Expectation that
support the 11" edition of the Code into General Guidance to industry, and to allow
the creation of new General Guidance subject to appropriate consultation? If not, why
not?

Q71 Do you have any comments on the draft General Guidance to industry regarding
due diligence, risk assessment and control attached at Annex C? Please set out any
comments you have and the reasoning behind them.

Q81 Do you agree with the proposal to convert the Help Notes and Tribunal
notifications that support the 11™ edition of the Code, into Compliance Advice (or
ficomplei aunqpcdat eso)? | f not, why not ?

Q91 Arethere any other areas where Service-Specific Guidance or General Guidance
to industry is necessary? Please state any areas you have identified.

Q1071 Do you agree with the proposals around how responsibility for Part Two of the
Code would be applied? If not, why not?

Q117 Do you agree with the proposed Outcome and supporting Rules around
Legality? If not, why not?

Q1271 Do you agree with the proposed Outcome and supporting Rules around
Transparency and Pricing? If not, why not?

Q137 Do you have a view as to whether there is a need to issue Guidance that
interprets how Rule 2.2.6 (around pricing proximity to the means of access) is applied
where secure mechanisms for phone-payment are used to purchase a PRS?

Q1471 Do you agree with the proposed Outcome and supporting Rules around
Fairness? If not, why not?

Q157 Do you agree that the spending caps and thresholds for reminder messages,

set out at Rule 2.3.12a-d, are appropriate? If not, then please suggest alternative
levels, and please provide the evidence you have to support them.
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Q16171 Do you agree with the proposed Outcome and supporting Rules around
Privacy? If not, why not?

Q1771 Do you agree with our assessment that consumers benefit from being clearly
informed that their data may be used for marketing and being given an opportunity to
optin to this? If not, why not?

Q181 Will Rules 2.4.4 and 3.6.2 of the proposed new Code deliver clarity to
consumers when they opt in to a service? If not, why not?

Q1971 Do you agree with the proposed Outcome and supporting Rules around
Avoidance of harm? If not, why not?

Q2071 Do you agree with the proposed Outcome and supporting Rules around
Complaint handling? If not, why not?

Q2171 Do you agree with the proposals around the level of responsibility Network
operators and Level 1 providers should takeinregardtot hei r direct <client sé
of consumer complaints (paragraph 3.1.1d of the draft Code)? If not, why not?

Q221 Do you agree with the proposals around technical quality? If not, why not?

Q237 Do you agree with the proposals around internal risk control (paragraph 3.1.5 of
the draft Code)? If not, why not?

Q241 Do you agree with the proposals in regard to due diligence, risk assessment
and control (paragraphs 3.1.1a, 3.1.7 and 3.3.1 of the draft Code)? If not, why not?

Q25171 Do you agree with the draft General Guidance around due diligence, risk
assessment and control set out at Annex C? If not, why not?

Q261 If you have a preferred option (a, b, or ¢) in regard to the application of risk
assessment and control to Network operators, then please state that preference,
along any reasoning you may have.

Q271 Do you agree with the proposals about Directions? If not, why not?
Q281 Do you agree with the proposals about Contracts? If not, why not?

Q291 Do you agree with the proposed Code rules around the Registration Scheme? If
not, why not?

Q3071 Do you agree that these are the appropriate risk factors and measures to use
when drawing up a framework for assessing which services should be required to
register? Do you have any further suggestions on criteria we should consider?

Q3171 Do you agree that 087 services should be exempt from the requirement to
register? If not, why not?

Q321 Have we captured the correct mandatory information to include on the
Registration Scheme to meet our regulatory objectives and assist businesses in
carrying out due diligence on their contracted partners? Is there other mandatory
information we should require registrants to provide?
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Q33171 Do you agree that the publication of breaches should be limited by a period of
time? Do you agree that three years for a Track 2 breach and five years for an
Emergency procedure are appropriate timeframes?

Q34 Do you have a view on whether breaches from the 11™ edition of the Code

should be matched across to the proposed registration database, and/or how this
could be best achieved? If so, please provide it, along with any supporting evidence.

Q35171 Do you have a view on whether open investigations against Level 2 providers
should be flagged to other parties registered with PhonepayPlus, and/or how this can
be best achieved? If so, please provide it, along with any supporting evidence you
have.

Q361 Do you support mandatory registration of all Network operators, Level 1
providers and Level 2 providers of eligible services? If not, why not?

Q371 What do you consider to be an appropriate fee for registration? Do you agree
that the Registration Scheme should be funded by fees or should its cost be
incorporated into the general industry levy that funds PRS regulation?

Q381 Do you agree with the proposals around registration of service details? If not,
why not?

Q391 Do you agree with the proposals around withhold and retention of payments? If
not, why not?

Q4071 Do you agree with the proposals around Data Protection? If not, why not?

Q41171 Do you agree with the proposals around Network operator responsibilities? If
not, why not?

Q421 Do you agree with the proposals around Level 1 and Level 2 provider
responsibilities? If not, why not?

Q431 Do you agree with the proposals around Prior Permission? If not, why not?

Q44171 Do you agree with the proposals around P h o n e p a yirvéstigatbons? If not,
why not?

Q45171 Do you agree with the proposals around the Track 1 procedure? If not, why
not?

Q461 Do you agree with the proposals around the Track 2 procedure? If not, why
not?

Q471 Do you agree with the proposals around the Emergency procedure? If not, why
not?

Q481 Do you agree with the proposals around adjudications? If not, why not?

Q491 Do you agree with the proposals around reviews? If not, why not?
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Q507 Do you have an opinion on what time limit should be imposed (except in
exceptional circumstances) for seekingareview af ter publication of a T
decision? If so, please state it.

Q51171 Do you agree with the proposals around sanctions and refunds? If not, why
not?

Q521 Do you agree with the proposals around the administrative charge? If not, why
not?

Q5371 Do you agree with the proposals around oral hearings and appeals? If not, why
not?

Q541 Do you agree with the proposals around publication of decisions? If not, why
not?

Q551 Do you agree with the proposals around delegation of powers? If not, why not?
Q561 Do you agree with the proposals around definitions? If not, why not?

Q571 Do you agree with the proposals around Annexes? If not, why not?

Q58 Do you agree with this assessment of parts of the 11" edition of the Code that
should be withdrawn completely going forward? Please list any specific provisions

that you feel should be preserved in some form, and provide your reasons.

Q591 Do you agree with PhonepayPlusé assessment an
new Code will be interpreted in respect of 087 services? If not, why not?

Q601 Do you agree with our assessment that now is not the right time to review our
funding model? If not, why not?

Q611 Arethere any other areas of change within the proposed new Code that carry
an impact that you feel we should consider? If so, please provide them, along with
any evidence you have of the likely impact.

Q621 Do you agree with our assessment of the potential impact caused by the

proposed new Code? If not, then please provide any areas of consideration you feel
we have missed, and any supporting evidence for them.
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